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I. Introduction

Assessingexisting international law rules concerning the suppressigira€y orterrorisnt
at searelated support activities or activitibaving been recently assimilated to such &ctiv

ties,requiresa cleardistinctionbetweendifferentscenarios:

- Acts of gracy as covered by articles 101 et seq. ofGbaventionon the Law of the

Sea and customary imtetional law?

- Acts of violence against a ship, its passengers or its crew similar to piracy but not
meeting the narrow confines of the established d&fimof piracy;

- Acts using a ship as a weapon against navigalisafety

- Using the sea asmeans of providintpgistic supporfor terrorist activties;

- Using the sea as a platform to launch a strike agamsiateaor to use a ship as aawe
ponagainst a state

- Transport of weapons of mass destruction without a terrorist background.

Internationakreatylaw as well as customary international Iéas developed mechanisms to
suppress actsf violence at seasuch as piracy or other acts directaghinst ships, airplanes
or platforms However,new developments seem to indicate that these mechanisms do-not e
brace modern threatt particular these mechanismiisl not explicitly provide for mesures
taken in response to ships being used as weapbisssituation has changed with the pdo
tion of the 2005Protocolto the Conventionfor the Suppression of Unlawful Ac{SUA)
Against the Safety of Maritime NavigatiqRome Convention} Designing such measures
had to strike a balance between treeedomof navigationandthe security interestsf indi-

vidual states as well as the ones of the community of the states as aRwiibler,it has been

! The most general definition of the notion of terrorism is to be found in the Convention for the Suppression
of the Financing of Terrorism, 1999 (ILMd32000), 270: article 2, paragraph 1 b of that Convention reads:

A A n.yact intended to cause death or serious bodily injury to a civilian, or any other person not taking part
in hostilities in a situation of armed conflict, when the purpose of suchwits nature or context, is to-i

timidate a population, or to compel a government or an international organization to do or to abstam from d
ing any act. o0

2 G. Dahm/J. Delbriick/R. Wolfrum, Vélkerrecht, B2, 2002, 364 f.; R. Lagoni, Piraterie und

widerrechtiche Handlungen gegen die Schifffahrt, in: Festschrift Rauschning, 2001, 501 et seq., (511 et seq.)
both with further references.

¥ The amendment to the SWk RomeConventionfor the Suppression of Unlawful Acts against the Safety

of Maritime Navgation,1988,ILm 27 (1988) 672JUNTS Vol. 1678 No. 29004, was adopted by the ®ipl

matic Conference on the Revision of the SUA Convention held fretM1October 2005. The amended
Convention has notngered into force, yet.



felt that the mcreasing proliferation of weapons of mass destruction and the uncontrolled trade
in the releant hard and soft ware may cause an additidmeht to international peace and
security, in particular since such hard and soft ware may fall into the hands of teridiest

chanisms to estrict such trade are now interwoven into the mechanisms to supgressm.

Il. Traditional Mechanismson the Himination of Acts of Violenceat Sea

1. General Remarks

Attempts to protect shipping from interferermyg acts of violencdave a long historin in-
ternational and national laand have resulted, amongshers, in the developmenf rules
providing that piracy is to be considered an international criiifee international rules in
guestion endow allstates with the right to take enforcement measures for the suppression of
piracy. This, in fact is to be seen as infringement of théag state principlewhichi to put it

into a nutshell means thaships on the high seas are under the jurisdiction of the flag state

only.*

The international rules on piracghould notmerelybe consideredelics of the past. iRacy
still constitutes a threat to the safety of navigation and acts of piraoynahe increaseThe
existingrules for the suppression of piracy are inadequetey do notevenprovide for an
efficient regime against piraayarrowly defined Nevertteless, attempts have been made to
broaden the apmation of the rules concernimgracy so as to cover other forms of violence
at sea or to suppress the transpmyrtseaof armaments foterrorists. Theseattempts have

failed®

The failure to substantigl broaden the existing regime against pir&cyhe reason why sp
cific international agreements deal with the suppression of other forms of violencetaesea

most important of them being the RoGenvention’ After 11 September 2001 several new

“ The flag state principle cotiites the well established mechanism through which public international law
is being implemented ancdhferced in maritime areas outside the jurisdiction of states.

® See on this topic undeshttp://www.imo.org/Facilitation/mainframe.aspfpic_id=362>According to this
source acts of piracy are increas(tagt visited 22 October 20Q7)

®To try to make use of the regime against piracy to suppress other activities is not a new one. For example,
the attempt has been made to consider submarine warfpira@gs (see, for example), the agreement of
Nyon which attempt to criminalize submarine warfare as piracy.

"These are, in particular, tiRomeConvention(note 3)and the Protocol for the Suppression of Unlawful

Acts against the Safety of Fixed Platforbhtcated on the Continental Shelf, 1988, ILM 27 (1988), 685- Fu
ther international agreements of relevance are: the Convention on Offences and Certain Other Adts Commi
ted on Board Aircraft, 1963; the Convention for the Suppression of Unlawful SeizureeadfAi1970; the
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interrational instruments have been adopted to meet the new chalfeByes. an intera-
tional treaty dealing with terrorist attacks against shipping of nuclear and radioactive material
exists? The most important of them is tladove mentione@005 Protocoto the SUACon-
vention These instruments follow a different approach from the one governing the rules on

piracy.

2. Piracy
One of the major deficiencied the internationalrules concerninghe suppression gdiracy

alreadycodified in the Genev&onventionon the High Seas of 1958and repeated in the
Conventionon the Law of the Seaf 1982 LOS CGonventior) is their narrow definition of p

racy

According to article 10L.OS Gonventiononly those acts which have been committeshd-
ly fifor private end&by the crew or the passengers of a private ship or a private aircraft on the
high seas against another ship or aircraft or against persons or property on board such ship or

aircraftare cmsidered acts of piracy

The restriction that only acts of violemcommitted for private endsonstitute piracy limits
the scope of applation of those rules considerabfyThis excludes acts of violendming
treated as piracif these acts areommitted inorderto destabilize a government or to cause
unrest and terrowith the view to blackmaihg a govenment or for religious or ethnic
groundsi typical attitudes of modern terrorisinbeingtreated as piracy. The same is true for

liberation movements, insurgents etto haveseized a ship for political reasons.

Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation, 1971; the Convention
on the Prevention and Punishment of Crimes Against Internationally Protected Persons, 1973; #e Intern
tional Convention Against ehTaking of Hostages, 1979; the Convention on the Physical Protectiar of N
clear Material, 1980; the International Convention for the Suppression of Terrorist Bombing, 1998; and the
International Convention for the Suppression of the Financing of TerratB9®. Only the two latter insty

ments follow a modern approach whereas the others concentrate on the prosecution of offenders.

8 See for these instruments undenttp://www.un.org/terrorism/instruments.html>. With the view to it} e
isting security gapRussia has initiated a Convention for the Suggiom of Nuclear Terrorism

° Convention on the Physical Protection of Nuclear Material, INFCIRC 274/rev, May 1980; see S. Suarez,
Post September 11 Security Challenges to the Legal Regime of the Maritirag€af Nuclear and Raah
active Materials, International Journal of Maritime and Coastal Law, vol.18 (2005), 423 (at 433.et seq.)
'YUNTS Vol. 450 No. 6465.

' Doc. AICONF.62/122 and Corr.

2 See Zou Keyuan, Seeking Effectiveness for the Crackdown ofyRit&@ea, Journal of InternationatA

fairs, 59 (2005), 117 at 118 et seq.; A. Rubin, Is Rithegal?, AJIL 70 (1976), 95; José Luis Jesus, Rrote

tion of Foreign Ships against Piracy and Terrorism at Sea: Legal Aspects, The Journal of Marine and Coastal
Law, vol. 18 (2003), 36300 (at 375 et seq.).



The meaning of the word Aill egal oLOB@nvenhe def

tion is unclear; the legislative history is not enlightening. It is for the courts of the prosecuting
states to decide whether the act of violence under consideragigiilagal under international

law or the national law of the prosecutisigtes.

Another limitation stems from the fact thamly acts on the high seas and in the exclusive
economic zonéd may be qualified as piratets buinot those committed in the astal vaters
of astate.The rationale of this limitation is that it is for the coastate concerned to fighi{
racy.But what is the situation if the coasthite concerned is, for whatever reason, not able to

control its coastal sess is the case fdailed state®

Actions against pirates may be taken in accareamth article 105 o£OS Convention Ac-
cording to article 107 ofOS Conventiona pirate ship may be seized only by a warship or a
military aircraft or another shim government servicelhe courts of the respectigates will
decide upon the adequate penalties and will also take a decisionaamtiseation of the p

rate ship and its cargo. What is importanthat piracy belongs to the few crimes, including
also the crime of genocide which the principle of umersality applies. This meatisat the
right to take enforcement measures against pirates is vestedtatedl and not onlin states

which havesuferedthe particulamact of violence.

Taking the wording othe LOS Gonvention literally it seems that the pabdities for fighting
piracy effectively are limitedCurrently thisis the prevailiy view.** There are good reasons
for taking a different position, thougihe LOS Conventionoffers quite some options in the

fight against terrorist acts at sea.

It has to beacknowledgd that the central provision, namely artid@7 of LOS Convention
is worded as anption for statesto take uprather tharasan obligationncumbent upon them
However,states are under an obligatido cooperate in thegpression of piracyaccording to
article 100 ofLOS Gonvention Reading article IWand 107of LOS CGonventiontogether it

can be arguethat states may not lightly decline to intervene against acts of piracy. This is

13 Article 101 of theLOS Convention refers to the high seas only. Nevertheless, article 101 of the Convention
equally applies in exclusive economic zones since article 58, paragraph 2, of the Conventior aargai
responding croseeference.



particulaty important in respect afoastalstates. Piracy relies for its logistical basis and for
the sale of goods on cooperation with coastaties or at least theelevantlocal authorities.
Such cooperatiobetween a coastatate and pirates in violation of aticle 100LOS Con-
vention Similarly, aship entitled to intervene in cases of piracy may not, without good just

fication, turn a blind ey#& such acts

As indicated earlieunder the rules for the suppression of piracyarship may not inteene
agairst acts of violence bgne ship against another private ship or against the persons or
property on board such a stugrried outn the coastal waters of anotteate.However,oth-

er justificatiors for gpropriate actions countering this act of violertme exist A warship
witnessing an attack against a merchant ship in the coastal waters of astatieearried out

by a private ship may intervem@der itsobligation to render assistance togmns in ditress.
Although article 98of LOS Conventionis intendedto cover distress as the cegaence of a
natural disaster or of a collision at sgaeflects the existence of a general obligation te-saf
guard human life at sea and in this respect it is applicable here. This possibility is a limited
one, thoud. It does not embracen general the mandate to suppress piracy in a patéc

area

According togeneral international lawescueactiors may be takerby a warshipo assista
shipunder #@tackin the coastal waters of anotretat under the pringle of humanitariann-
tervention Although this approach isurrently disputed® it has to be acknowledged that such
interference in the sovereignty of tate concerned is legsevalenthan in cases where the
intervention takes place in the territanf the givenstate. Moreover the fact alsohas to be
taken into account that it is the obligation of the coadttle concerned to protect ships
against attackfrom pirates. If the warship of anoth&ate intervenes on behalf of a ship-ca
rying the sara flag it can at least presume that the coatéé would agree to such action.
Nevertheless, the power to intervene in such ¢caseskin particular the jurisdiction to pess
cute the offendersests primarily with the coastalate concerned. The rigtd intervene is,

accordingly, a limited one.

“Oppenhei més | n'fed. 189, teditedrbySir Rabartwenniys/Sir Arthur Watts) voit6 et
seq; Jesus (note 12) at 380/381.

1> Sceptical as to the general principle, M. Bothe in: W. Graf Vitzthumg(rgolkerrecht, 2001, 617/618;
H.Fischer, in: K. Ipsen, Vélkeecht, 5th ed., 2004, § 58arginal note 26



The same applies in respecttioé pursuit of a pirate ship if the act of piracy has been cammi
ted on the high seas and the pirate has sought shelter in foreign coastal waters. Intlgeneral
coastalstate @ncerned has to give its conseatsuch pursuit. Such consent may be-pr
sumed given the obligation of the coastthte concerned to coopegah the suppression of

piracy.

However, these possibilities allow foreigtates to intervene on the spot gnishereas the
suppression of piracy in general remains under the authotiitye @oastastate concernedNo
otherstatemay act on its behalf without its explicit conséhtt is evident that the effectir
ness of measures for the suppression of piralgs on efficient cooperation with thostates

on whose coast pirates are operatitates may, however, resort to the possibilities under
general international law to industates to fully and effectively implement their ebations

in this respect. Tuning a blind eydo theactivities of piratess in itself an act of piragyec-
tivities such agpreparingto sell aship andts cargo or sucla sale itselfis falling short of the
requested cooperation in the suppression of pilBeyes permittingsuchtramnsactionsdo not
live up to their international obligationand countemeasures may be taken against them.
Theoretically the Security Council may declatkat thesesituations endanger world peace
and may authorizstates to take appropriate actioganst thestatein question Certainly, this

is not the case originally envisaged by Articled3he Charter of the United Nationklow-
ever, he Security Council demonstrated in the Lockef@ese, that it is willing to irrvene

for the protection ointernationacommuncation.*’

Similarly, coastalstates which do not engagsufficiently in the suppression of piracy or
whose authorities are even accomplisesuch crimesan be heldnternationally liable for
damage ships have sufferdde may askvhy in the past no caseasbrought againsstates in
whose territorial waters pirates are operafimgtheir failure to cooperatm the suppression
of piracy and why noship ownerhas, so far, approached its national government foo-dipl

matic protection is-a-vis thesestates.

Existing international law rules on the suppression of piracy cover a small segment of v
olence on the high seas only. Although lnesecution of pacyis founded orthe principle of

universality, states have so far, not been indted to take forceful action against pirates. In

'8 More positive BrstenStein, Vélkerrechtliche und verfassungsrechtliche Fragen des Schutzes der
Deuschen Handelsflotte durch die Bundesime, in: Festschrift Rauschning, 2001, 487 et seq., (490).

1" SIRES/883 (1993) of 11 November 1993.



paticular, theobligations of coastadtates to suppress piratetavities are of a general nature
only and hitherto havaot been enforced by thostates whose ships have suffered pirate a

tacks.

3. TheSuppression obOther Forms ofViolence atSea

Specific international agreements attempfilothe gap in the suppression of violence at sea
left by the narrow definition of piracy ihOS Conventionand its predecessdhe Geneva
Conventionon the High 8as(1958) Thealready mentioneRomeConventionfor the Suyp-
pression of Unlawful Act§SUA) Against the Safety of Maritime Navigation of 198%o-
gether with theassociatedProtocol of the same date for the Suppression of Unlawful Acts
Against the SafetyfoFixed Platforms Located on the Continental SHaifohibits a broad
range of acts of violence directed against ships or shigfifige RomeConventionwas in

fact, the result of a diplomatic initiative taken by the Governments of Austria, Egyptiasnd |
in response to the Achille Lauro incidemthich had made itlearthat the rules of inteas

tional law existing thenwere not appropriater dealingwith maritime terrorisnf*

The RomeConventionprotects navigation as such as weliradividual ships the latter being

the principal objective. Prohibitedacts include the seizure or taking control of a ship by force

or the threat thereof; the performance of acts of violence against a person on board a ship if
that act is likely to endanger the safe natiagaof that shipthe destruction or dargeg of a

ship or its cargo which is likely to endanger the safe navigation of that ship; the placement of
devices on a ship which causes the destruction of or damage to the ship whicmgeenga

the safety ohavigation; the estruction or damaging of maritime navigational facilities likely

to endanger safe navigation or the killing or injuring of persons in the context aff ding

aforementionedffenses Thus, theConventioncovers not only acts of terronms directed

18 See notes.

19 Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms Located@omthe
tinental Shelf, UNTS Vol. 1678 No. 29004. <http://www.un.org/terrorism/instruments.htmé&Pbiocol

has also been amended in 2005, reflecting the amendments in the 2005 Protocol to the SUA Conwention. Th
amended®005 Protocol is also not in forcetye

2 Although most East Asian countries acceded tddNeConvention on the Law of the Sea not all of them
adhered to the Rome Convention. Swatst Asian States have adopted the Regional Cooperation Agreement
on Combating Piracy and Armed Robbery aga8tsps in Southeast Sea
http.//www.aseansec.org.14838.htm.

2L See in this respect Matthias Miinchau, Terrorismus auf See aus vélkerrechtlicher Sicht, 1994; Thomas

Mens ah, ASuppression of Terrorism at Seaieden, i n: Li bert
2003, 627 et seq.; Jesus (note 12) at 388 et seq.; Carlo Tiribelli, Time to Update the 1988 Rome Convention

fort he Suppression of Unlawful Acts Against the Safety of Maritime Navigation, Oregon Review o&intern

tional Law 8 (2006), 13355.



against ships but all imaginable acts of violence at sea. Only to a limited gsd€dnven-
tion deals withthe use of ships as waans.

According to #icle 3, paral(c), of the Romé&onventionit is anoffenseto unlawfully and
intentionaly destroy a ship ocause damage to a ship orageggo in a way which is likely to
endanger the safe navigation of that ship. Using a ship as a weapon against harborifacilities
similar to the airplanes used on 11 September 2001 against the Twin Tiowéesv York i
which results inthe destruction of that shipccordingly may be consiered aroffenseunder

this provision of the Rom€onvention However, theoffensewould not cover the gravity of
such crime adequatelyince it neither reflects the dage done by the use of the shgr the
threat such use would pose to navigation in gerertd other ships or persons. On thasis,

it seems more appropriate to consioeoking article 3, paral(e), of the Rom&onvantion,
according to which it isnoffenseto destroy or seriously damage maritime navigatiozal-f

ities or to seriously interfere with their operation if such act is likely to endanger theasafe n

vigation of a ship.

[ll. Mechanisms to Face New Challenged Terrorisms and to Suppresshe Transport of
Weapons of Mass Bstruction

1. The 2005 Protocol to the Ror@envention
The 2005 Potocol to the Rom€onventioA? wasdeveloped in direct responsethe 11 Se-

tember 2001attempts to define the offenses to be coveredthg RomeConvenion more
broadly. The 2005 Protocol to the Ron@onventionadds a nevarticle, article 3bis which
states that a person commits @fensewithin the meaning of th&@ome Conventionif that
person unlawfully andnitentionally commits one of the acts listédt is the purposef this
actto intimidate a population, or to compel a Government or an international organization t
do or to abstain from any adt.was necessary tdescribethe motivation in such detail since

it was not poss$le to agree otherse on the notion of teorism.

The acts referred to are the following:

*2See ote 3; on its legislative history see Tiribelli (note 21) at 146 et seq.



- using against or on a ship or discharging from a ship any ex@psadioactive @a-

terial or biological, chemicabr nuclear weapon in a manner that causes or is likely to
cause deh or serious injury or damage;

- discharging from a ship, oil, liquefied natural gas, or other hazardous or noxitis su
stance, in such quantity or concentration that causes or is likely to cause death or s
rious injury or damage,;

- usinga ship in a marer that causes death or serious injury or damage;

- transportingon board a ship any explosive or radioactive material, knowing that it is
intended to be used to cause, or in a threat to cause, death or serious injury or damage
for the purpose of intimidatg a population, or compelling a Government or an itern
tional organization to do or tdostain from doing any act;

- transporting on board a ship any biological, chemical or nuclear weapon, knowing it
to be such aveapon,;

- transportingany source matel, special fissionable material, or equipment or material
especially designed or prepared for the processing, use or production of special fissio
able magrial, knowing that it is intended to be used in a nuclear explosive activity or in
any other oclea activity not under safeguards pursuant to an IAEA congnele a-
feguards agreement;

- transportingon board a ship any equipment, materials or software or related techno
gy that significantly contributes to the desigmanufacture or delivery of a bamical,

chemical or nucleaveapon, with the intention that it will be used for such purpose.

The transportation of nuclear material $sibject tospecificconditions,not considered aaf-

fenseif it is transported to or from the territory of, or is éthise transported under theneo

. . 23
trol of, aStateParty to the Treaty on the Ndtoliferation of Nuclear Weapons.

Under the new instrument, a person commitsféansewithin the meaning of th€onvention

if that person unlawfully and intentionally trggwsts another person on board a ship knowing

that the person has committed an act that dotest anoffenseunder the Rom€onvention

. . . 24 . . .
or anoffenseset forth in any treaty listed in thenAex The Annex lists nine such treaties.

23Article 3 bis, para. 2 of the 2005 Protocol.
24ArticIe 3 ter of the 2005 Protocol.
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The new instrument alsomakes it aroffenseto unlawfully and intentionally injure or kill any
person in connection with the commission of any ofoffenses in theConvention to atempt

to commit anoffense to participate as an accomplice; to organize or direct others tmitom

. . . 25
anoffense or to catribute to the commission of affense

The newcrimes coverednean that igoesbeyond fighting terrorismif may also be used to
enforce the NoiProliferation Treaty. It is this aspeict particularwhich hasbeenmost cam-
troversialy discussed

The new instrumentquiresparties to takéhe necessary measures to enable a legal entity (a
company or organization, for example) to be maalelé and to face sanctions when a person
responsible fothe managementracontrol of tha legal entity hasin that capacity, committed

anoffenseunder theConvention

2. Assessment
Although the RomeConventionis broadin respect of its territorial scope of applicatiamd
has been broadened as far asdfiense coveredare concernedby the 2005 Protocothe

sanctions mechanism it provides itimited

The obligations oBtates Parties regarding the suppressiorofienses under the Rom€on-
ventionmay be summarized by referring to the old princgulg dedere aut judicaralready
mentionedoy Hugo Grotius, wherebya statehas an obligation to surrender an allegédral-
er to anothestatehaving criminal jurisdiction or, alternatively, may prosecute tiiender t-

self.

Criminal prosecution is reserved for thadates exercisingriminal jurisdiction in accordance
with the RomeConventionin respect of the offender or tledfense According to the resjge
tive provisions of the Rom€onvention the offender must have the nationality of the pros
cuting stateor theoffensemust haveoccurred in the coastal waters of stateclaiming the
right to prosecute or on board a ship flying the flag of shatie The RomeConventionpro-
vides for the possibilityf statesd b e i n gestabliBh tleeir driminal jurisdiction for other
cases to. The most importardspectof it is thatstates may establish criminal jurisdictian

cases where one of their nationals has been injured or killed. Fstalig are under an abl

25Article 3 quarter of the 2005 Protocol.
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gation to prosecuteffenses under the Rom€onventionin cases wheréney do not surmeder
the allegd offender.

This general clause is meant to ensure that such offenders do not fiedhawen. The rules
concerning the right to prosecute an offender under the Ripnegentionensurethat states
otherthan the ones refexd to do not exercise criminal jurisdiction under the R@uoaven-

tion.

The 2005 Protocol provides for marginal improvements in that respect only. Article 11 of the
Rome Conventioncovers extradition procedures. A nawrticle, article 11bis states thatfor

the purposes of extraditionpne of theoffenses should b&onsidered @olitical offense New

article 11lter states that the obligation to extradite or afford mutual legal assistance need not
apply if the request for extradition is believed to havenbeade for the purpose of prosecu

ing or punishing a person on account of that pesstace, religion, nationality, ethnicign,
political opinion or gender, or that compliance with the request would cause prejudice to that
persoids postion for any ofthese reasons. Article 12 of t®nventionrequiresStates Parties

to afford one another ast&nce in connection with criminal proceedings brought in respect of
the offenses. A newarticle, article 12bis, covess the conditions under which a person who is
being detained or is serving a sentence in the territory oS@mteParty may be transferred to
anotherState Party for purposes of identification, testimony or otherwise providingtassie

in obtaining evidence for the investigation or prosecutiooffehses.

The inadequacy of this particular aspect of the 2005 Protocol becorntieslpdy evidentif
comparedwith the respective rules on piradrosecutionon account opiracy is based upon

a broader concept of criminal juristion, namely the pnciple of universality. This marks the
significant difference between those two regimes. Whereas piracy is considered a truly inte
national crime, aroffenseunderthe RomeConventionis not. The RomeConventionac-
knowledgesonly that severabktates may lave an interesih prosecutingoffenses under this
agreementlt is alsoworth reiterating that the detenteffect the Romé&onventionis meant

to have is wasted on suicidal offenders. They do not fear prosecution as envisaged by the
Rome Conventionor ather international agreements for the suppression of terrorist attacks
which follow the same approach. Those who hijacked the airplanes on 11 September 2001 v
olated several of such international agreements;itlais well as the possibility of criminal

prosecutiori was of no concerto them.

12



There is one furthdrighly relevandifferencebetween the legal regime against piracy and the
2005 ProtocalTherules ofinternational law concerning the suppression of piracy prdeide
the possibilityof taking direct action to suppress an actpifacy whereas the Ront&onven-

tion concentrates on the prosecution of offenders only. dlneadyseverely limits the poss
bilities of taking response action let alone actions of a precautionary natheelatter gap
constitutedhe most significant deficienag the RomeConvention This was not a gap which
hadbeen left open unintentionally. On the contrary, article 9 of the Room¥entionclearly
states that rules of international law pertaining to the competérstate to exercise inveist
gation or enforcement jurisdiction owdrd shipsiot flying their flag are not affected. écor-
dingly, the RomeConventioncan be usedeitherto take effective response actions against

ships under the control of terrorists riortake preventivections.

It wasnot possible to close this gap by referring to the rules concerning the suppression of p
racy as has already been indicat@these rulesddresspiracy in the traditional meaning of

the notion but they do not form an agdete basigor suppressingerrorist acts at sea or the

use of the sea as an avenue for the transport of weapons or logistical support for terrorists.
Even in cases where the shigmcernedchave been taken by an asftviolenceit would be

difficult to maintain thattheseactivitieswere undertaken for private ends. In all other cases
where terrorists have contracted ships passage dicihdirectly there iso possibilityof

assimilatingthis with piracy andf taking action on that basis

This lacwa is now remedieth partby the 2005 Protocol to the Rorfi®nvention Article 8

of the RomeConventioncovers the responsibilities and roles of the master of the ship, flag
stateand receivingstatein delivering to the authorities of argfateParty anyperson blieved

to have committed aoffenseunder theConvention including the furnishing of evidencerpe

taining to the allegedffense A newarticle, article 8bis in the 2005 Protocol covers cooper

tion and procedures to be followed ifState Partydesires to board a shilying the flag of

another State Party outside the territorial water of arstate when the requesting Party has
reasonable grounds to suspect that the ship or a person on board the ship is, has been, or is

about to beinvolved inthe commission of aoffenseunder theConvention



The authorization and cooperation of the figteis required before such boardingn take

place26 Such authorization may be made in generadihoc A State Party may notify the
IMO Secréary-Geneal that it wil grant theauthorization to board and search a shym{ its
flag, its cargo and persons on board if there is no response within four h&@mgeRarty can
also notify that it authorizes a requesting Party to board and search thiesstapgo and pe
sons on board, and to question the persons on board to detevhetieeran offensehas
been, or is about to be, committéanally, aState Party may grant the authorization to board
a ship under its flag when requested.

Article 8bisof the 2005 Protocdhcludes several safeguards wheStae Party takes mea

ures against a ship, including boarding. The safeguactiegde: not endangering the safety of

life at sea; ensuring that all persons on board are treated in a manner which preserae

dignity and in keeping with human rights law; taking due account of safety and security of the
ship and its cargo; ensuring that measures taken are environmentally sound; and aaking re
sonable efforts to avoid a ship being unduly detained or dildye use of force is to be
avoided except when necessary to ensure the safety of officials and persons on board, or

where the officials arelbstructedin the execution of authorized actions.

These rules on boarding are regarded as a major and inncstafvan sppressing terrorism

at seaTheremay be somedoubts ago whetherthis viewis actually tenableCompared, for
example with the rules on boarding and inspecting fishing vessels under the Straddling Fish
StocksAgreement’ these new rules arether disappointingThis Agreementprovides for the
boarding and inspection of fishing vessels on the high seas ifdahesafficient ground to
believe that it has seriously violated the rules concerning fisNiagd hocadmission by the

flag state igequired.Obviously the protection of living resources is more important than the

protection of the security atates against teorist attacks.

26ArticIe 8 bis, para. 4 b of the 2005 Protocol.

" Agreament for the Implementation of the Provisions of the UN Convention on the Law of the SgagRela
to the Conservation and Magement of Straddling Fish Stocks and Highly Migratory Species, Doc.
A/CONF. 164/37 of 8 September 1995; critical on these ruleésspeetion D. Guilfoyle, Interdicting Vessels

to Enforce the Commomterest: Maritime Countermeasures and the Use of Force, ICLQ vol.56 (2007), 69
82; a positive approach is takenRyRayfuse, Counterrasures and High Seas Fisheries Enforcement,
Nethetands Law Review vol. 51 (2004), 46.
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Finally, the Protocol lacks an appropriate dispute settlement clause in spite of the fact that flag
states ad inspecting states may disagree as to whether the investigation was justified in su

stance and in form.

3. Measures against Ships carrying Weapons of Mass Destruction or Relevant Hard or Soft
Ware (PSI)

a) Introductory Remarks

It is the objective of tb Proliferation Security InitiativéPSI), originally announced by the

US President Bush in 2003 to interdict fiteansfer or transport of weapons of mass destru
tion, their delivery systems, and related materials to and from states asthteonactorsef
prolif er at®TherPSIhasewleed thidugh a series of meetings and agreements.
The underlying rationale of the initiative is to reduce the proliferation of weapons of ezass d
struction and, in particular, to ensure that such weapons or tegignetuld not fall into the
hands of terorists. The eleven core participants developed a set of principles on September 4,
20032° The Statement of Interdiction Principleslaiming that the Initiative is not violating
international lawi calls upon all PBParticipants, as well as other countries, not to engage in
the trade of weapons of mass destruction and related technology with countries ofaprolifer
tion concern and to permit their own vessels and aircraft to be searched if suspected-of viola
ing or erdangeringthe princple of nonproliferation of weapons of mass destruction as pr
vided for in the PSIThe Statement further establishes a procedure for the exchanger-of info
mation on suspicious vessels. The initiative is open for accession by other Apate from

that partigpating states are called upon to conclude -boigrding agreements with other
states. This is, particularly meant to provide for a legal basis to board ships wadedo
flags of conveience® The core commitments of interdstre are:

- not transport or assist in the transport of weapons of mass destruction;

8 See on this initiative Byers, Policing the High Seas: The Proliferation Security Initiative, AJIL 98 (2004),
526; Ch. Schaller, Die Untieindung des Seetransports von Massenvernichtungswaffen,vdi, 2004;

W. Heintschel von Heinegg, The Proliferation Security Initiativ@earrity vs. Freedom of Navigation, Israel
Yearbook on Human Rights v@5 (2005), 181; Maximilian Malirsch/Florian Prill, The Proliferation &ec

rity Initiative and the 2005 Protocol to th&& Convention, ZabRV 67 (2007), 22310; Jack |. Garvey, The
International Institutional Imperative for Countering the Spread of Weapons of Mass Destruction: Assessing
the Proliferation Security Initiative, Journal of Conflict®earity Law (2005), vol. D, 125147; Samuel E.
Logan, The Proliferation Security Initiative: Navigating the Legal Challenges, Journal of Transnational Law
& Policy, vol. 14 (20042005), 253274.

?The Statement of Interdiction Principles is to be found on the Web Site of thé®8fmtement
http://www.state.gov./t/np/ris/fs/23764.hifkast visited......).

%0 Critical in this respect Garvey, note 24 at 132 et seq. Such agreements have been concluded so far by the
United States with Panamaibleria, the Marshall Islands and Cyprus.
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- board their own vessels in their respective internal waters and territorial sea areas as
well as on the high seas, if there is reasonable ground for suspicion that tleay are
gaged in proliferation activities;

- consider to provide consent to boarding of their vessels by the authorities of @ther pa
ticipating States;

- take measures against foreign vessels in the sea areas covered by their tervigrial so

reignty and in their rggective contiguous zone.

The legal basis of the PSlfrequently characterized as an international partnership of £tates

i has not been clarified fully. It is being claimed that the PSI conforms to the law of the sea
and the various jurisdictional stamda articulated in the LOS ConventitfiOne may futher

argue that it in general reflects that attitude of the UN Security Council to stop thefigroli
ration of weapons of mass destructfods far as its format is concerned it constitutesla co
lection of bilateral agreements constituting a collective partnership without amounting to an

international organization.
Most problematic is subparagraph 4(d) of the Statement, which calls on PSI participants:

ARTo take appropri at e rcaimtheirantesal waters,(tetrijorias t o p
seas, or contiguous zones (when declared) vessels that are reasonably suspeeted or ca
rying such cargoes to or from states or-state actors of proliferation concern and to
seize such cargoes that are identifiazag (2) to enforce conditions on vessels entering

or leaving their portsniternal waters or territorial seas that are reasonably suspected of
carrying such cargoes, such as requiring that such vessels be subject to boarding,
search, and seizure of suédhc goes prior to entry. o

Intercepting ships, which are under the suspicion to carry weapons of mass destrudtion, wit
out the consent of the flag state raises the question of the compatibility of such action with the
law of the seat least as a matter ofipciple. Under the Convention on the Law of the Sea
the competences to intercept a vessel dep&hdse such actiors undertaken in the teroit-

al waters of a statén the exclusive economic zonean the high seas.

b) Interception in territorial watrs

31 See Garvey (note 24) at 129.
32 See Garvey (note 24) at 129eintschel von Heinegg (note 24) at 191 with further references
% S/Res. 1540.
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As long as the interceptioof a vessel under flag different from the intercepting digites
place in the internal waters by the coastal state concerned such act cannot be contested from
the point of the law of the sea. No other state may take aafjaimst such a ship, including

the flag state, unless the coastal state concerned ihgented thereto.

The situation is more complicated in the territorial sea. The territorial sea forms part of the
territory of the coastal state concerned but shipeuthe flag of other States enjoy the right

of innocent passagéAccording to article 25 LOS Convention coastal states may &tiana
against a passage which is not innocefldwever, innocent passage is, according to articles
18 and 19 LOS @nvention limited and may even be limitddrtherif certain conditions are

met by the national lawf the coastal state concerndthese provisions are to be considered

as customary international law.

According to article 19, para. 1, of LOS Convention passageds i nnocent i f it
cial to the peace, good order or security of
the activities listed in article 19, para.2, of LOS Convention. Transporting weapons of mass
destruction is not mentioned imfa. 2 which most consider to constitute an exhaustive liste of
activities which renders passage not innoc¢2Ror that reason recourse is necessary tolart

19, para. 1 of LOS Convention. However, this does not solve the problem if the vessel is
merelyin transit since according to this paragraph only such passage is not innocent which is
prejudicial to the peace, good order or security af particularcoastal statelaken literally

article 19 of the LOS Convention excludes that the coastal Statés fhe exercise of ga

sage with the view to protect the interest of the community of states. It may act in its-own i

terests only.

Although article 21 of the LOS Convention gives the coastal state the authority to adopt laws
and regulations in accordanavith international law this competence is limited. None of the
issues which may be regulated on that basis would cover the mere transit of weapons of mass
destruction. It should be noted in this context that the transport of nuclear substances is, a
cordng to article 23 of the LOS Conventiomot in contradiction with the principle of ion

cent passage Finally, article 27 of the LOS Convention cannot, at least not in itself, serve as

% Article 17 of LOS @nvention.
% Garvey (note24), at 131with further references.

36
It is astonishing that thigrticle is rarely referred to nor is stated that this is an article insisted upon by the
United State
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a basis for controlling ships in transit. Here again it is requiradth ei t her t he coa

action are been undertaken to defend its own interests (paragraph 1, lit. (a) and (b)), if such
act is being undertaken upon request of the master of the ship or the flag state or fer suppre
sion of illicit traffic in narcoticdrugs or psychotropic batances ( paragraph 1, lit. (c) and

(d)). However, it has been argued that coastal States may declare the transport of weapons of

mass destruction and the relevant soft wave as a crime under their national criminal law and

. . . 37.
take eflorcement action on the basis of article 27 LOS Conventidiney would have tora

gue that the crime has been committed on board the ship passing through the territorial sea
and that this crime is of a kind to disturb the peace onﬁdntuatry38 or the consguences of the

. 39 .. . . . . .
crime extend to the coastal Stat& his interpretation constitutes a problematic aimeantion
of the inherent limits of article 27 LOS Convention. On the same basis the whejettaof
nuclear waste of the transport of dangerous goodklde prohibited.

It has been argued that a passage can be considered to be not innocent if the conditions of
S/Res. 154@2004)of 28 April 2004are met’ It has further been argued that states may, on

the basis of S/Res. 1540, enact national legisiadieclaring the transport of weapons of mass
through their territorial seas a criminal offence which would allow the coastal stetericed

to take actions as prescribed in article 27, paraf the LOS ConventionCertainly S/RES

1540 provides that theroliferation of weapons of mass destruction constitutes a threat to |
ternational peace. Even if one accepts that the Security Council may exercise such guasi legi

lative power this does not render the transit of such material automaticallgnmament.The

. . . . 41 . . . . . .
definition of innocent is quite narrow.lIt is required that such passage is prejudicial to the

peace, good order or security of the coastal state. Apart from that the legislative history of the
. . . . 42 . .
resolution reveals that it was not meant to cover intkcits of vessels.The kegal situation

. : . o . 43
in respect of international straits is similar to the one discussed so far.

c) Interception on the high seas

37Heintschel von Heinegg (note 24) at 193; Logan (note 24) at 263.
38Article 27 para. 1 (b) LOS Convention.

39ArticIe 27 para. 1 (c) LOS Convention.
0 Heintschel von Heinegg (note 24), at 194.

“ See article 19 LOS Convention.
. See below.
43

See Logan (note 24) at 264.

18



It is being discussed controversidflyhether ships carrying weapons of mass destruction
without being tegeted against a particular state may be interdicted on the high seas-by wa

ships of another state without the consent of the flag state concerned.

The exclusive jurisdictional relationship between a flag state and its vessel on the high seas is
well rooted in customary international law. In thetus casehe Permanent Court of Intern

tonalJustice held that Avessels on the high se

St ate whose % Articla §2 LOS @ownventidn godlifies this pripde. Several
ceptions are provided for, a waiver by the flag state or the vessel is without a flag, @-the ve
sel is engaged in piracy, slavery or unauthorized broadcasting. Accordingly there is a strict

limit against boarding and inspecting a vesselenradflag different from the one of the irsve

. . 6
tigating vessel.

It has been argued, however, that article 88 LOS Convention provides a basis for arresting
. .. a7 . . .
vessel being under the suspicion to carry weapons of mass destrugtomording to article

88 LOS nvention the high sea shall be used for peaceful purf)%ﬂais requires that the
transport of weapons of mass destruction has been deel@g@dmness a threat to peace.
Whether this is the casequires considering meaning and scope of UN Secuiyn€l|
Resolution 154F2004)or to consider the possibility of courtgeasures under the rules of
state responsibility. It is also necessary to establish whether the interception of foreign ships

amounts to a violation of the prohibition of the use otéo

Security Council Resolution 154Q004) affirmsas already statetdh at O pr oluct f er at i
lear, chemical and biological weapons, as well as their means of delivery, constitutes a threat
to international p e amtegalimanldl setcatre d ytbopdadoptd
propriate effective laws which prohibitanyrent a t e at@nsjport, transfer @& useict

| ear, chemical or biologi ca*Thiseeansimtheaoteatnd t he

4 See Guilfoyle (not@3) até . ; Rayfuse (not@3), até . ; Heintschel von Heineggnote 24) at 194S.
Kaye, The Proliferation Securitpitiative in the Maritime Domain, Israel Yearbook on Human Riginé
35 (2005), 223.

*PC1J ser. A 1927 No. 9 at 25.
46 See article 110 LOS Convention.
47 Logan (note 24) at 268.

48 See also article 301 LOS Convention.
49 Preambel and para. 2.



dealt with here that a State whieither knowingly allows the transport of weapons of mass
destruction or that does not intervene in case it is informed of a breach or which does not take
appropriate legislative measures and provides for their effective implementation commits an
internaional wrongful act® The central question which remains is whether every state may

take relevant countermeasures. According to the rules on state resporsimlifgermea-

sures ar e, as a matter of PAstaemagpdobecoriavai | at
dered 6injuredd where the obligation kreache
ing countermeasures was specifically affecfedin alternative would be that the oldtipn

was owed to a group of states and the breach has radibaltged the position of all mme

bers of that group. This focusing on injured states does not mean that no action may be taken

by individual states to protect -®alled collective interests without qualifying as njured

states. However, in such circumstasstates may only approach the state in breach di-its o
ligations and, amongst others, request cessation of the breach but it may not tédensau

sures. This point was discussed quite controversially in the International Law €&oommi

The Commissiorstated the state ptice did not endorse that individual states may take-cou
termeasures in defense of collective interests as long as the latter did not qualjfyeas i

states”®

It has been argued, though, that all activities of-staie actors refting in a proliferation of
weapons of mass destruction constituted a threat to international peace and security and that
due to that the category of injured state cannot be limited to potentially targeted states. For
that reason every state was to be @ered as an injured state and thus could take counte
measures against the ships or aircraft in questi®uch approach is difficult to sustain. It
would deprive the essential differentiation of the rules on state responsibility of most of its
meaning. Italso neglects that the enforcement of internationally legislated obligations either
vis-a-visindividual states rests with the respective organ of the state community, that is in this
case the &urity Council, or by states or a particular state havingnbeandated by the

community organ accordingly. States are only called upon to enforce the Security Gouncil i

*® Heintschelon Heinegg (not@4), at p.200.

'Reprinted n: James Crawford, The International Law Commi
at 61 et seq.

*2See article 42.

*3See article 48.

**See article 48, para. 2.

% See the commentary of Crawford (ndf® at 276 et seq.
*% Heintschel von Heinegg (no&), at p. 206201.
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ternally. It is not possible to consider the rules on state responsibility in isolation from the
primary obligation they are assisting to enforcethis respect it has to be noted too that all
references to interdiction were removed from the resolution upon the initiative of China.

This is a clear indication that the Security Council was not meant to be used as a basis to take

. : . . 58 __ . . .
action against foign ships. This cannot later be remedied by having recourse to the rules
on state responsibility. It is only for the Security Council to mandate such actions to be unde

taken>®

Apart from that it has been discussed whether that interdicting a foreigel a@sounts to a

breach of Article 2, para. 4, UN Charter or whether it constitutes a police actiof! only.

IV.  Approachesunder General International Law to SuppressTerrorist Activities at

Seaand the Transport of Weapons of Mass Destration

1. Introdudory Remarks

It has for a long time beamedected that terrorism at sear the transport of weapons of mass
destructiormay be fought on the basis of general intéomal law. In that respect generat i

ternational lansupplemert the ruleso far desched.

2. SeltDefense
States targeted byerrorists from the sea magsort to seldefenseln S/RES1368 (2001) of

12 September 2001the Security Council condemned the acts of terrodamied out orll
September 2001 and emphasized the necea$sitp combat by all means threats to intern
tional peace and seqty ...0 caused by terrorist acts. In the same resolution the Security
Council reconfirmed, invoking the wording of Article 51 of the UN Chafierthe inherent
right of individual or colletive selfdefense .Q. It repeated this approach 8/RES1373
(2001) of 28 September 2081The Council of the North Atlantic Treaty Organizatilie-

" S/PV. 4950.6; Guilfoyle (not23), at 76.

58

Logan (note 24) at 270.
%9 See article 48 UN Charter
%0 Kaye (note33) at 218.

®11n a declaration to the press the President of the Se@mincil stated on 8 October 2001: "... Thenme

bers of the Security Council took note of the letters the representatives of the United States and of the United
Kingdom sent yesterday to the President of the Security Council, in accordance with AroEé&UN

Charter, in which they state that the action was taken in accordance with the inherent right of individual and
collective selfdefense following the terrorist attacks in the United States of 11 September 2001. Tée perm
nent representatives madeliear that the military action that commenced on 7 October was taken-in self
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wisestated on 12 September 2001 that the terrorist attack éftember 200kad trggered

the rightof selfdefense in accordance with article 5 of the North Atlantic Tr@duy.Interra-
tional Court of Justice seemed to be reluctant to follow such approach although itsijurispr
derce in this respect is not fulgonclusive. Its statement in the Advisorpi@on Legal Can-
sequences of the Construction of a Wall in the Occupied Palestinian Territory Gpason
well as in thecase concernin@il Platforms (Islamic Republic of Iran v. United States of

America)63 may have a procedural background only since aeidrael nor the USAad sib-
stantiallyinvokedthe right to seHdefeng. However, in the cas®ncerning Armed Activities
on the Territory of the Congdémocratic Republic of the Congo v. Ugaptlais question

was left operf?

Thereaction of the UN Serity Council and of the Council of the North Atlantic Treaty O
ganization ishased upon a modified understanding of the right tededfnse according to
which actions of seldefenseare triggeredy attackswhich bytheir very nature and gravity
areequivalentto military attacls whereast is irrelevar whether suclattacks werdaunched
by, or can be directly attributed ta,sovereigrstate

It is to be noted that the wording of Article 51 of the UN Chatters not limit seHlefense to
attacks udertaken by a state only. In that respect the drafters of the UN Charter weae prob
bly wiser then later anmentators? It should be further noted thatcording toArt. 2, para.

4, of the UN Cheer use of force is prohibited imternational relationsvhich implies that
such obligation applies to interstate relations odtywever, it is of relevané®also that &ter

the adoption of the UN Charter there was a predominant practice and respputigguris

that selfdefense could be exercised againsicttay states or at least controlled by them. The
attacks of 11 September 2001 hatanged this situation as demonstrated by the uttsas

of the UN Security Council. What seems to be of essence now is the viewgthiestate has

defense and directed against terrorists and those who harbored them. ... The members of the Council were
appreciative of the presetibn made by the United States and the WhiteKi ngd o m. ... 0

®2|1CJ Reports 2004, 136

**|CJ Reports 2003, 161.

% Judgement of 15 December 2005 at p.F8. all these reasons, the Court finds that the legal and factual
circumstances for the escise of a right of sellefene by Uganda against the DR¢&re not present. &

cordingly, the Court has no need to respond to the contentions of the Parties as to whether and under what
conditions contemporary international law yides for a right of selflefene against largscale attacks by
irregular forces.

% See J.A. Frowein é . .
% See article 31 of the Vienna Convention on the Law of Treaties.
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adopted and could adbpnder the circumstances when the attack took place. This ingerpret
tion of the right to seltlefense reflects the fact that states have ceased to have the monopoly
on waging war. Warlike activities having identical negative effects upon internatiored pea
and security may equally well be carried out by terrorists, especially if suchides are
working within an international network. The mechanisms designed to restore international
peace and security, whether they are of a multilateral, regionailatawal nature, have te+

flect this change in international agbns.

However, this raises an additional problem, namely about the potential target of measures of
seltdefenseMay such actions only be directed against the terrorist group or alsetties

state harboring such groufis is not the place to deal with this issue in detainay be
sufficient to say thathere are several avenues of justifying counter attacks against states ha
boring terrorists. Such states may by giving assistemterrorists or by not suppressing their
activities have violated their international obligations. The activities of terrorists magifu

be attributable to states under the rules of state responsibility.

It is well established that all actions offsdefense have to meet the test of proportionality.
This is also true for actionsf seltdefenseagainst ships undehe control of terrorists and
used as weaponblowever, the array of possible effective measures against such ships is |

mited; their inerception and destruction may be the orifgaive course of action.

3. Measures againghips under theControl of TerroristsTakenby or on Behalf ofthe Flag
State

On the high seaships argin principle,under the sole jurisdiction diieir flagstateand it is

up to the flagstateto enforce international law with respect to ships flying its flEge flag
stateprinciple is by no means anacohistic; it is one of the central elements guaranteeing
freedom of navigation. Through this mechanisnsiensured thanternational law and the
national law of a particulastateappliesto ships on the high seatherwise ships on the high
seas would operate in a legal vacu@milarly, the flagstateprinciple concentrates enfa¢
ment powers which mayebtaken against a ship in one authofritjhat of the flagstate Oth-
erwise a ship would be the target of various, possibly comijetctions.But there is also a
quid pro qua Only if flag states exercise their jurisdiction effectively and thus enshet t
ships do not violate the applicable international aatcbnal lawwill otherstates refrain from

taking action against such ships.



If a ship has been brought under the control of terrorists witaithef usingt as a weapagn
the flagstateis unde an international obligation to intervergiven the worldwide andn4
conditional condemnation of terrorism by t8ecurity Council acting under Chapter VII of
the UN CharterThe question is, though, whether #gtatein questiorwill be in a position to

do so or to do so before the threat posed by such a ship materializes. If this is impbssible
flag stateconcernedot only has the option but in fact is under an obligation to request assi

tance from othestates.

A differentline of argumentatiomnay also be considere&hips in the hands of terroristsneo
stitute a mortal danger to the citizens of the targstattand a duty to intervene can be based
on the general principlef saleguardng human life. This is not only a principle governing the
law of seabut can equally be based upon on the obligation to protect human life under the i
ternational regime fathe protection of human rights.

This is of relevance also in those cases where thesfidgis not able to react it ships of
otherstates ae. Interference in the sovereignty of tlseatewhose flag the ship questionis
flying can, at least, be justifidoly the fact that the flagtateconcerned is under an intamn

tional obligation to intervene with the viesf suppresisg terrorism.

The flag statemay consent to such interventioks a resultthe intervention would clearly
conform to international law. In cases where military intervention against a ship under a fo
eign flag is the only mearwf protection against terroristghe flagstae is obligedto give its
consent to such interventiol.may evenbe possible toconsider goingnestep furtherand
arguingthat in cases of a clearly identified terrorist thr&at ship the consent to inteene,

with theaim of ensurindhat the terorist threat does not materialize, may bespmed.

Finally, one further approacinay be considere®nly ships flying the flag of atateare, on
the high seas, under the exclusive jurisdiction of the dtate Is that equally true for ships
controlled by terrorists and targeted as weapons? It is worth considering wisatberthe
flag statehas lost control ofhem;such shipshouldnot be treated as ships without natibna
ty. This would mean that arstatewould be entitled to arrest and seizelssghigs. However,
it must be borne in minthat article 104 of theOS Conventionprovides for the retention of

nationality of pirate ships and it would be necessary to establish why and under which ci
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cumstances ships taken over by terrorists or equipgddrrorists to serve as weapons lose
their nationality.

The main problem connected with any attempt to reduce the dahggrships in the hands

of terrorists may pose ttates, their citizens or navigation in generalhsttof obtainingeli-

able iformation early enough to intervene. This information has to pertain to the fact that a
particular ship is posing such a threat against which targefThe possibility ofstatesdcon-
sideing i as is the practice with air traffic approaching the UniBates of Americai re-
guesing ships to communicate details about crew, passengers, cargo and destination to their
ports of call well in advanceannot be ruled ouflthough this may constitute an extrartben

for shipping it may be proportionate consideg the threat such ships pose. Further, it is
possible to imagine that som&ates may claim maritime zones for interception and interve
tion, as already claimed by the Unit&htes of America for the suppression of trade im-na
catic drugs. This is not thplace to deal with this practice. Undertaken unilaterallijesmay

argue that such an approanfay result inthe erosion othe freedom of navigation. It ia
well-establishedact that the freedom of navigation is not an absolute one. Account has to be
taken of other established interests of the members of the commurstatat The fight
against terorism may beone;however, meanef suppressingt haveat least to pass the test

of propationality, if they result ina limitation of established freeths.

4. Precautionariveasure$ Control of Cargo
S/RES1368 (2001) and 1373 (2004ls0 indicatehat terrorist attacks of such or similar scale

may be considered to pose a threat to international peace and security and that the Security

Council may takeappropriate action on the basis of Article 39 of the UN Charter. This is of
particular relevance for the suppression of terrorism by preventing the freedom atinavig

from beingmisusedn order tosupport terrorism.

Already the Preamble of tHetermationalConventionfor the Suppression of the Financing of
Terrorismof 1999 states that terrorism is a violation of the purposes and the principles of the
UN Charter to maintain international peace and security. The UN General Assembly has in
several reslutions condemned international terrorism and called spates to take steps and
counteract the financing of terrorism and terrorist organizatiorS/RES1368 (2001) then-

ternational community 1 s cal |l edandguppressteo fi.

®7See under <http://untreaty.un.org/English/Terrorism/Conv12.pdf>.






