Environmental Law Center
at the American Tradition Institute

VIRGINIA FREEDOM OF INFORMATION ACT REQUEST

January 6, 2011

The Rector and Visitors of the University of Virginia
John O. Wynne, Rector

University of Virginia

One Commercial Place, Suite 1420

Norfolk, VA 23510

transmitted via:

Carol Wood, VFOIA Contact

Assistant Vice President for Public Affairs
Fontaine Research Park

400 Ray C. Hunt Drive

Second Floor

P.O. Box 400229

Charlottesville, VA 22904

BY ELECTRONIC MAIL-
RE: Freedom of Information Act Request
Dear Rector Wynne:

We the undersigned citizens and residents of the Commonwealth of Virginia, in
coordination with the Environmental Law Center of the American Tradition Institute, a 501c3
public policy institute also qualifying as a 'media organization' for open records purposes, and
pursuant to the Virginia Freedom of Information Act (herein FOIA or VFOIA), Virginia
Code § 2.2-3700 et seq., request you please provide us within seven (7) working days copies
of all documents in your possession as described below and as delineated in the Attachment.

Subject Matter

We write in response to media reports attributing a claim to Ms. Wood on behalf of the
University of Virginia, that (to cite one particular example) the school has paid "Hogan
Lovells, the firm that the Board of Visitors hired after [Attorney General Ken] Cuccinelli’s
first round of CIDs...$352,874.76 in legal fees so far because of the Board of Visitors’
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decision to pursue litigation over the CIDs, fees which have been paid from private funds."
(Charlottesville Daily Progress "Attorney general issues new demand for UVa climate
research"”, October 4, 2010) (herein, 'Cuccinelli inquiry").

As such, we request copies of documents meeting the following descriptions:

The legal name of the fund or funds -- and, if different, the fund's/funds' internal
identifying name(s), administrative code(s), acronym(s) and/or accounting identifier(s) --
to which you referred in making this statement to the reporter in the above-cited story (for
example, if these fees are being paid from private contributions directed to a Foundation
or other discrete fund separate from some general revenue or operating fund, please
provide the name(s) in which that fund(s) was established and by which that fund(s) is
referred internally; if the funds are being paid by private donations into a general
operating fund, then please provide how those contributions are identified when they are
directed to such an account); and,

Any documents in the possession of the University's office of university counsel
addressing:

a. the relevance and/or application of Virginia's Freedom of Information Act to any fund
which receives or disperses donations intended, directed or used to underwrite the
University's response to or defense against the Cuccinelli inquiry regarding certain
Michael Mann-related records, if undated or if dated from May 1, 2010 to the day you
fulfill your obligation to provide responsive records; and

c. any other transparency, open records or other public disclosure requirements or
considerations applicable to contributors and/or contributions received for or directed to
the University's response to the Cuccinelli inquiry; and

We give notice that we will dispute any assertion that the records described in paragraph
Il qualify for attorney-client privilege, and note that such privilege claims would be
undercut in the event these records were in the possession of another University office,
such as the Office of Public Affairs, or a relevant finance office. Therefore, we also
request any documents or records meeting this same description (i.e., 11 (a) and Il
(b) above) from the Office of Public Affairs.

It is our understanding that if records have already been compiled for purposes such as
responding to media or open records requests, then only copying fees, and not staff search
time, are appropriately billed to the subsequent requesting party. If we are mistaken in that
understanding please inform us as well.
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Fees

We request a waiver of fees for this request. In the event the University does not waive
associated fees, we request a reduction in fees charged. Also, we request that all charges for
the supplying of requested records be estimated in advance.

In any event, as discussed below we note prior University treatment of a request seeking
some similar records under FOIA, and our understanding that, under Va. Code § 2.2-3704,
FOIA search fees must be “reasonable” and must “not exceed [the] actual cost incurred
in accessing, duplicating, supplying, or searching for the requested records.” (emphasis
added) Moreover, charges may not include “any extraneous, intermediary or surplus fees or
expenses to recoup the general costs associated with creating or maintaining records or
transacting the general business of the public body. Any duplicating fee charged by a public
body shall not exceed the actual cost of duplication.” We therefore also note the University
having by its own statements having already conducted the search for the requested records.

We note also that attorneys fees awarded to a prevailing party in FOIA litigation should be
“consistent with those generally charged for similar services,” (In re Albright v. Woodfin,
2005 WL 4694651 (Va. Cir. Ct. 2005), citing Chawla v. Burgerbusters, 255 Va. 616, 623-
624 (1998)). If the University takes a different position, we request you elaborate.

We certify that all statements made herein are true and accurate to the best of our knowledge.

If you have any questions, please do not hesitate to contact us by the provided electronic mail
addresses.

Sincerely,
Christopher C. Horner, Esqg.!

Keswick, VA
Chris.Horner@AT Institute.org

Dr. David W. Schnare, Esq.?
Burke, VA
DWSchnare@gmail.com

Del. Bob Marshall
Prince William County, VA
DelegateBobMarshall@hotmail.com

! Licensed to practice law only in the District of Columbia.
? Licensed to practice law only in Virginia.
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ATTACHMENT
INSTRUCTIONS

1. Unless otherwise indicated, each paragraph of this VFOIA request relates to the
period from May 1, 2010 through the date the University satisfies its complete legal
obligation to provide the entirety of the non-exempt records responsive to this request.
Any documents prepared during this time period, or before this time period but which
are referenced in responsive records and in the University's possession or subject to its
control, are also to be produced as responsive.

2. If any responsive document requested was, but is no longer in the University's
possession, subject to the University's control, or in existence, state for each such
document:

(@) the type of document;

(b) whether it is missing, lost, has been destroyed, or has been transferred to the
possession, custody, or control of other persons;

(c) the circumstances surrounding, and the authorization for, the disposition described
in (b) above;
(d) the date or approximate date of the disposition described in (b) above;

(e) the identity of all persons having knowledge of the circumstances described in (c)
above; and

(F) the identity of all persons having knowledge of the document's contents.

3. With respect to each document produced, identify the person producing the document
and the paragraph number of the request in response to which such production is
being made.

4. All uses of the conjunctive should be interpreted as including the disjunctive and vice
versa in order to bring within the scope of this request any information or documents
that might otherwise be construed to be outside of its scope.

5. Words in the singular should be read to include the plural and vice versa.

6. Each document request contemplates production of the entire document without
redaction, abbreviation or deletion, except where authorized by law.

7. Please identify and inform us of all responsive or potentially responsive documents
within the statutorily prescribed time, and the basis of any claimed exemptions or
privilege and to which specific responsive of potentially responsive document each
such objection applies. Further, please inform us of the basis of any partial denials or
redactions.
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Specifically, if your office takes the position that any portion of the requested records
is exempt from disclosure, we request that you provide us with an index of those
documents, with sufficient specificity to permit a reasoned judgment as to whether the
material is actually exempt under Virginia's FOIA, and describing each document or
portion thereof withheld, and for each withholding discuss the consequences of
supplying the requested information.

In the event that you determine some portions of the requested records are properly
exempt from disclosure under any of the Requests above, please disclose any
reasonably segregable, non-exempt portions of the requested records. If it is your
position that a document contains non-exempt segments and that those non-exempt
segments are so dispersed throughout the documents as to make segregation
impossible, please state what portion of the document is non-exempt and how the
material is dispersed through the document. As you aware claims of non-segregability
should be made with the same detail as required for claims of exemption in an index.
If a request is denied in whole please state specifically that it is not reasonable to
segregate portions of the records for release.

In the event the University seeks to invoke Virginia Code § 2.2-3705.4 Exclusions to
application of chapter; educational records and certain records of educational
institutions, we note in advance that the records sought here overwhelmingly if not
entirely avoid coverage by this exclusion for reason that they are not proprietary, and
establishing otherwise for purposes of withholding the records is the University's
burden.

In the event the University seeks to invoke Virginia Code § 2.2-3705.3 Exclusions to
application of chapter; records relating to administrative investigations, we note in
advance that while these records are now also being sought as part of a pre-
investigation by the Attorney General, this does not qualify them for this exemption
for reasons including that FATA (8 8.01-216 et seq.) is not implicated by this
exemption, and the records at issue in this request were not prepared in relation to any
such pre-investigation.

Satisfying this request contemplates the University providing copies of documents, in
electronic format if you possess them as such, otherwise photocopies are acceptable.

To the extent that any of the documents or data are stored in an encrypted fashion, the

documents and data should be produced in such a way that the public can decrypt and
read such documents or data.

The scope of this request is intended to reach any of the described items which are
stored for you by a third party organization, and/or stored at an offsite location.
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15. The scope of this request is to reach any and all data, documents and things in your
possession, including those stored or residing on any of the specified or referenced
(see FN 1, supra) computers, hard drives, desktops, laptops, file servers, database
servers, email servers or other systems where data was transmitted or stored on
purpose or as a result of transient use of a system or application in the course of day to
day research or product processing work that is owned or contracted for by you or any
of your officers, managers, employees, agents, board members, academic
departments, divisions, programs, IT department, contractors and other
representatives.

DEFINITIONS

1. Asused herein, the words "The Rector and Visitors of the University of Virginia,"
"you," and "your" mean the University of Virginia, including but not limited to the
Department of Environmental Sciences (including whatever predecessor names the
Department may have carried during the period in question in this request), and
includes all of the officers, managers, employees, agents, board members, academic
departments, divisions, programs, IT department, contractors and other
representatives of the Rector and Visitors of the University of Virginia and/or the
University of Virginia.

2. As used herein, the words "record”, "records”, "document™ or "documents” mean the
original and any copies of any written, printed, typed, electronic, or graphic matter of
any kind or nature, however produced or reproduced, any book, pamphlet, brochure,
periodical, newspaper, letter, correspondence, memoranda, notice, facsimile, e-mail,
manual, press release, telegram, report, study, handwritten note, working paper, chart,
paper, graph, index, tape, data sheet, data processing card, or any other written,
recorded, transcribed, punched, taped, filmed or graphic matter now in your
possession, custody or control.

3. As used herein, the words "identify,” "identity,” or "identification™ when used in
reference to a natural person mean to state his or her full name, present or last known
address, telephone number, last known position and business affiliation, and each of
his or her positions during the relevant time period. When used in reference to any
other type of person, these words mean to state the name of the entity, its present or
last known address, and its telephone number.

4. When used in reference to a document kept or prepared in the course of business the
words "identify" or "identification” mean to state its date, author, the type of
document (e.g., letter, memorandum, telegram, chart, photograph, sound
reproduction, etc.) or, if the above information is not available, some other means of
identifying it; its present location; and the name of each of its present custodians.
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5. As used herein, the words "person” or "persons™ include any individual, firm,
partnership, association, trust, joint venture, corporation, limited liability company, or
other legal or commercial entity.

6. As used herein, the word "relating™ means to make a statement about, discuss,
describe, reflect, identify, deal with, consist of, establish, comprise, list, or in any way
pertain, in whole or in part, to the subject.
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