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1. Some Failures of the Regulatory Environment: Introduction

Few ordeals could be more distressing than queuing for a replacement organ knowing that your life depends on receiving the transplant. Yet, the current altruism based policies of organ procurement are not adequate to meet medical demand. In the United States alone, more than 7,000 people die every year while waiting for an organ transplant.
 Many others endure pain and distress, at times even in hospitals on life support, while queuing for available organs. In 2003, in the U.S. only approximately 20,000 of the some 83,000 patients waiting for transplants received them — a tragedy by any standard. Simply regarding kidney transplantation, it is predicted that by 2010 there will be some 650,000 patients in the U.S. who will require dialysis or transplantation, with approximately 100,000 waiting for a transplant.
 As demand for transplantable organs has risen, however, national growth rate of organ donation has been stagnant since 1997. Living donation has exceeded cadaveric donation nearly every year since 2000, with living unrelated donation accounting for some 29% of all living donation in the U.S. 

A core policy challenge is that within bioethics the proposition that the market encourages scientific excellence and virtue in medical research and practice is usually met with considerable skepticism. Market-based research and practice, it is more typically claimed, substitutes profit-seeking behavior for truth-seeking behavior, and thus fails to protect the most fundamental interests of persons and public health. The literature does not usually regard the market as leading to the appropriate use of resources, the protection of human subjects, or the development of high quality and innovative medical products and services. To put the matter starkly, profiting from the provision of health care services (such as, transplantation) or the sale of scarce medical resources (such as, human organs) is viewed as morally suspect. Calls for significant, wide-ranging, and extensive governmental regulation—including continued prohibition of the selling of human organs for transplantation—are ubiquitous. Public policy currently forbids outright any market-based solution to the scarcity of organs for transplantation.

However, realistically to assess the risks involved in market-based policy one must also consider the background risks involved in a medical enterprise bereft of the health care incentives of the commercial sector. Adequately to frame future public policy requires critical assessment of which strategies for procurement and allocation would most improve access to human organs, thereby saving lives, reducing human suffering, and advancing health care outcomes, as well as increasing the efficient and effective use of scarce resources, while also avoiding significant moral harms, such as the exploitation of persons. As I argue in this short essay, each of these challenges is best met through the use of market-based systems of procurement and allocation of transplantable organs. As a result, one very promising direction for future transplantation policy is openly to craft a market in human organs for transplantation.

2. Improving Access to Transplantation
Commercial markets in human organs are typically denounced as inappropriately commodifying the human body. Selling human organs for profit is held to be necessarily degrading, as well as incompatible with basic human values, such as social justice and individual liberty, and important social goals, including equality and a spirit of altruism. The human body, it is urged, ought not be treated as mere property. The market is viewed as corrosive of the “gift-of-life” sentiments, social beneficence, and community solidarity, which, it is claimed, ought to characterize organ procurement. On the one hand, altruistic donation is perceived as a free expression of important human values and community commitments. On the other hand, a market, it is claimed, would commodify human organs as a product for sale and trade, thereby ignoring and undermining the essential gift exchange dimensions of organ donation that purportedly bind a community together. The global “consensus” is thus marked by a view that organs should not be treated as commodities, but rather understood as a social resource to be distributed according to medical necessity. Organs are characterized as medical assets to be used to support public interests and social goods. 

To emphasize, it is not just that organs are to be gifts, donated in the spirit of altruism and social solidarity; they are to be nationalized as a public resource. Human organs are to be understood as a scarce public resource and allocated on the basis of acceptable medical criteria and appropriate social goals, rather than private gain. A market for procurement and distribution of transplantable organs, it is believed, would lead to significant medical, social, and moral costs. The direct and indirect implications of the market, opponents conclude, create more harm than benefit.
The core challenge is, therefore, permissibly to enhance access to transplantable organs, while also improving health care outcomes relative to the current system of altruistic donation. The usual circumstance of transplant patients without a private donor is an evermore significant wait time. Given increased demand for human organs, and a concurrently increased queuing time, median wait times for patients with less common blood types, and highly sensitized recipients, have not been accurately calculated since 1998, because less than 50% of these patients have received a transplant since listing.
 Yet, as queuing time for transplantable organs has increased so too have direct and indirect health risks. Consider kidney transplantation: patients with end-stage renal failure not due to diabetes have a mortality rate of approximately 60% at five years, while waiting for organs; mortality rates are worse for patients whose renal failure is due to diabetes. In the Netherlands, for example, the wait time for deceased-donor kidney transplantation is in the range of four to five years.
 Even queuing for less than six months has long-term negative health impacts relative to preemptive transplantation.
 Over time the body becomes more fragile, creating significant risks of poor post-transplant outcomes. As median wait time continues to increase, it will eventually surpass the life-span of many patients on dialysis.

Public policy that expands the number of living donors would multiply the availability of transplantable organs, such as kidneys, bone marrow, and liver segments. If such a policy also engaged families to make available organs from recently deceased relatives, this would also increase availability of non-redundant organs, such as hearts from brain-dead and cadaver donors. Expanding the pool of living and non-living donors, including non-heart beating donors,
 would then save lives and reduce suffering – both worthy policy goals. 

Here, market-based procurement and distribution of human organs demonstrates significant potential for improving access to transplantable organs. Policy that embraced financial incentives and other valuable benefits for donors, would likely realize a considerable improvement in the number and quality of donated organs. For example, a market would allow families to sell the organs of a deceased loved one, rather than just to donate them. The knowledge that their families would benefit might persuade many more people to become organ donors. However, it would also open up other intriguing possibilities. Some individuals might be willing to consider a futures contract in which they agree to donate their usable organs upon their death to a particular buyer and have the money paid to their descendents. Others might wish to sell a redundant internal organ, such as a kidney, while still living. Some might find this a valuable way of obtaining resources to improve their life circumstances; indeed, some might view it as heroic — saving the life of another at some risk to themselves. 

Barter markets would open up related possibilities, such as organ trading, in which the families of those in need of transplant trade with each other for the necessary healthy organs — e.g., a slice of healthy liver might be exchanged for a healthy kidney, or perhaps paired donor kidney exchanges.
 At Johns Hopkins University Hospital, in July 2003, surgeons performed a “triple swap” kidney transplant operation in which three patients, who were not tissue compatible with their own willing donors, exchanged the donor’s kidney for a kidney from another of the three donors. Each donor provided a kidney to one of the three transplant patients. In a British case, a father who was not a good tissue match to donate to his son, offered one of his kidneys to the British cadaveric donor pool in exchange for placing his son on the national cadaveric waiting list for a kidney. He offered a cost-neutral option for a trade in kind.
 Other incentives, similar to those utilized to encourage blood donation, could give organ entitlements, or higher priority on the waiting list, to those families whose members donated organs. Such cases are little different than the current system of organ donation, apart from the financial compensation and other valuable consideration that donors and families receive. 

Presuming that the willingness to donate body parts is motivated by actual, rather than coerced, altruism, those who are willing to donate should still be willing to donate regardless of the existence of a market. For-profit markets in food and medicine exist side-by-side with food banks, charity hospitals, and other nonprofit programs. Moreover, most organ donations from living persons are to family members or close friends. The motivations underlying such donations are likely to maintain the same force regardless of the existence of a market: love, beneficence, loyalty, gratitude, guilt, or avoidance of the shame of failing to donate. For these donors, their willingness to donate stems from their relationship with the particular patient. Such donations are unlikely to change either in general character (i.e., from donation to sale) or in relative number (i.e., become other than driven by the need of a particular friend or relative). 

Market incentives encourage persons to raise resources to further personal as well as social interests and goals. With the creation of a market, organ procurement need not be artificially limited to acts of altruism. Market incentives would very likely lead to an increase in the number of living persons willing to sell internal redundant organs to recipients, who are neither family members nor close friends. As noted, these incentives would also likely lead to the willingness of more families to have the organs of their loved ones harvested upon death. Such public policy would thereby incur significant health benefits for all those in need of a transfer.

3. Justice, Fairness, and Exploitation

An additional challenge is that access to organ transplantation is seen as raising numerous issues of social justice, such as exploitation and fair access to scarce health care resources. Here market-based policy is perceived as raising particularly weighty concerns; e.g., that cash payments will attract primarily poor and low-income segments of the population, including racial minorities, who will disproportionately bear the health care complications of being donors. A common challenge to a market in human organs for transplantation is that it would exploit the poor; that it would coerce poor people into selling their organs, something that in better circumstances they would not consider. 

But, why would the market necessarily be exploitative? People would be free to negotiate a bargain in which both parties would expect to benefit: on the one side, a life is saved, on the other, a family is provided with significant resources to improve their lives. The fear that unscrupulous entrepreneurs would coerce people to part with organs for less than the market price is likely also misplaced. Unlike illicit trading on a black market, a legally regulated market should not suffer from such behavior. One option would be to set minimum legal prices for organs as a matter of public policy to ensure that sellers are properly compensated. Countries would have to decide how best to regulate the international organ trade, but this should not be much different than the current challenges to regulate international organ donations.
 

Another reason why legalizing the market would discourage unscrupulous practices is that in legitimate markets, kindness and personal recognition of the other are often crucial for business, allowing partners to build up trust. Customer satisfaction and professionalism lead to long term profits. Successful organ procurement and transplantation requires the skilled services of many professionals. Even though donor and recipient may only meet once in an organ market, reputations are built on relationships with and among surgeons, hospitals, transplant teams, and others who perform specialized services. Hospitals, as providers of highly qualified surgical teams, a suitably sterile environment and medical follow-up, have significant professional incentives to encourage virtuous tendencies in the market. Surgeons would be unlikely to put their reputation at risk by dealing with black-market traders or con-artists. Given a good reputation, others will be much more likely to utilize their services in the future. Professional virtue and medical skill can, therefore, be seen as a profit maximizing strategy. 

Perhaps the market is exploitative because there exists a moral obligation to provide assistance, such as a right to be rescued, or a duty to help others in need. If such a duty exists, then demanding compensation to fulfill one’s duty may be coercive. However, it is unclear that even if the existence of such a duty could be demonstrated, that it would sustain the case against organ sales. Patients dying of organ failure would not usually be described as having special moral obligations to provide potential organ donors with financial income without asking for some good or service in return. Indeed, it may be that it is patients with end-stage organ failure who are being exploited. Contrary to the often cited concern that a commercial organ market would exploit the poor, it may be that by offering to sell organs the poor would be exploiting the illness of the rich for personal gain. Yet, absent prior agreements or special moral obligations, it is unclear why those with healthy organs have a moral obligation to donate.

Persons have a monopoly over the use of their own bodies and its parts. While human organs are typically characterized as a scarce medical resource, a person’s monopoly ownership over his healthy organs is crucially different from monopoly ownership of natural resources. While the second can be secured through a violation of rights, the first cannot. Most crucially, intervening in the commerce of the second can prevent exploitation. In contrast, intervening in the commerce of the first brings about exploitation by forcibly preventing others from paying the owner of the organs as much as it is worth to the owner. In short, adequately to assess claims of exploitation, and to establish policy to prevent such exploitation, one must also inquire as to who is in greater need, and thus in more threat of exploitation: the poor who need financial resources, or the patients who are dying of organ failure. 

Here, critics of organ vending often claim that only the rich would be able to afford organs, and that the poor would have to suffer in extra long queues for state-funded transplants. But this consequence is unlikely for several reasons. Since the market would increase the number of organs, making transplantation more readily available, it would reduce queuing time. Consider, for example, two alternative procurement and allocation policies. On policy A, 100% of the patients spend an average of twenty-four months queuing for a suitable organ, with a 5% mortality among patients while awaiting transplantation. On policy B, 50% of the patients spend an average of two months queuing, with less than 1% mortality, while awaiting transplantation. The circumstance of the remaining 50% of the patients is exactly the same as with policy A. Of the two policies, B may be worse with regard to equality, if judged solely in terms of queuing time and probability of dying while queuing. However, B is significantly better with regard to health care outcomes: waiting time is much less for half of the patients, reducing morbidity and mortality costs. With market-based procurement, moreover, more organs would likely be available reducing queuing time for the entire wait list. Even if the organs sold predominately benefited only certain segments of the patient population, such activity would reduce the number of patients on the general waiting lists, thus reducing waiting time for others. As it is usually the poor who wait longest for scarce medical resources, it would benefit them most of all.

Moreover, meeting the medical needs of patients who are waiting for transplants is very costly. By reducing wait times, the market would also save financial resources, which may be particularly important for stretching the budgets of public programs that address the health care needs of the poor. Consider: the Medicare cost of dialysis and transplantation in 2002 was $17 billion; this is expected to increase to approximately $28 billion in 2010. While these individuals only represent 0.5% of Medicare patients, they accounted for approximately 5% of the entire Medicare budget in 2002.

Even within a market system, private individuals could still donate organs for free out of charity to family members or to others in need. One might also engage other public responses to blunt the impact of the market on the impecunious: health care policy might establish a minimum baseline of welfare or health care benefits packages, including organ stamps — i.e., federally funded organ purchase vouchers for the poor.


An additional possibility is that organ markets are exploitative because they cause moral harm. One might hold that human organs simply should not be exchanged for money. On such an account, a market in organs for transplantation is exploitative because it commodifies that which should not be commodified—indeed, for many, such a practice exemplifies improper commodification.
  As Margaret Radin maps the conceptual geography, commodities are marked by (1) objectification (i.e., “ascription of status as a thing in the Kantian sense of something that is manipulable at the will of persons”); (2) fungibility (i.e., as “fully interchangeable with no effect on value to the holder”); (3) commensurability (i.e., that “values of things can be arrayed as a function of one continuous variable”); and (4) money equivalence (i.e., “the continuous variable in terms of which things are ranked is dollar value”).
 The question, though, is whether organ markets would likely fare better or worse regarding commodification than other strategies of organ procurement and allocation.


An initial challenge for opponents of the market is that organs are in fact manipulable and interchangeable with others of the same kind. This is the very reason that transplantation is medically viable. Whereas one may raise the concern that the market will fail appropriately to weigh and compare economic versus non-economic values, non-market-based strategies for procurement and transplantation face similar difficulties. All treat human organs as exchangeable objects.


One possibility is that organ sales involve an exchange of incommensurable values. Incommensurability represents a concern that the values at stake cannot be relevantly summed and compared. By itself, though, incommensurability does not require that the goods exchanged be precisely commensurable, but rather that the parties transact voluntarily, that deception or other forms of coercion are not employed, and that each is satisfied with the value to be received. This means that what is received in return is worth as least as much to the party as that which was given. As others have noted, one can buy or sell “priceless” Monet paintings without claiming that the aesthetic or historic value of the art work is commensurate with the money that is paid.
  Perhaps there is kind of exploitation, as Elizabeth Anderson suggests, “when one party to a transaction is oriented toward the exchange of ‘gift values,’ while the other party operates in accordance the norms of the market exchange of commodities. Gift values, which include love, gratitude, and appreciation of others, cannot be bought or obtained through piecemeal calculations of individual advantage.”
 However, this account over simplifies: at times one party to a transaction may deliberately sell goods for less than the market value as a subtle gift. This suggests that gift values can in various ways be brought into the market. Moreover, the challenge is relevant if and only if such a dichotomy of intentions exists. Persons who negotiate regarding the fair market value of human organs will not likely experience such conceptual dissonance.


An additional concern is that once there is a market in human organs, all organs will have a price, and those who do not sell their organs will become hoarders of something that is useful to other people and that is financially valuable. Such considerations would hold equally against systems of donation. As organ donation became perceived as the standard of care, organs were recast as mere things. Persons who do not donate their organs, or their loved one’s organs, at death are seen as withholding life sustaining medical resources.
 It is this reconceptualization of persons as sources of scarce medical resources that in large measure has driven the proposals for “required request” laws, as well as “opt out” or “routine salvage” systems of organ procurement. Concerns to avoid recasting persons as collections of spare parts must be addressed under any system of organ procurement and allocation. 


Perhaps organ selling is degrading to vendors and thereby violates their human dignity. This degradation is also objectification—that is, a failure to respect in theory and to make space in practice for the human subject as a person.
 In transplantation, though, donors, surgeons, and recipients alike objectify organs and treat them as fungible. More generally, we do not treat someone merely as a means if he consents to be so treated. Commodification of human organs is not an obvious violation of the Kantian maxim to treat persons as ends in themselves absent additional arguments showing that even consensual selling of organs is morally injurious. The organ market respects vendors as persons and moral agents. Prohibition, in contrast, may demean the poor by considering them unable to make moral decisions about their own fates.  

In general, it is difficult to count a policy as exploitative if, as in the case of legalizing organ sales, it increases the number of options open to individuals. To conclude that such circumstances are inherently exploitative, one must hold that there is something intrinsically wrong or debasing in selling one’s organs, so that even if one does this freely, one has been brought to do something morally injurious to oneself. Such a conclusion is implausible, however, since the action involved in selling an organ is the same as in donating an organ. The primary difference is that money changes hands.  

4. Markets, Medical Innovation, and Scientific Excellence

An additional challenge for framing public policy is to encourage both medical innovation and scientific excellence. Here, a root concern is with potential conflicts of interest. In research, for example, conflicts of interest arise when a researcher’s judgment regarding a primary interest, such as scientific knowledge, is or may be unduly influenced by a secondary interest, such as financial gain, political viewpoints, or career advancement.
 Physicians who are both researchers and clinicians have competing commitments. The primary goal of clinicians is generally doing what is best for one’s patients within certain side-constraints, such as patient consent, institutional policy, and resource availability. Clinicians recommend treatments and interventions based on what they believe is in the best interests of their particular patients. The primary goal of researchers, on the other hand, is the discovery of answers to research questions. Researchers are constrained in how they may utilize subjects who may or may not benefit from the study design; however, the objective in a scientific inquiry is to follow a protocol to obtain data, to test a hypothesis, and to contribute to the base of scientific knowledge. The researcher’s actions and decisions are not based on or directed primarily toward the interests of individual patient subjects. When clinicians/researchers enroll their own patients into clinical trails, especially if the studies include a placebo-controlled arm — in which subjects do not receive potentially beneficial medicine — a conflict of professional roles emerges since study subjects are not patients in the strict sense. Other conflicts may emerge when researchers perceive certain conclusions as supporting particular moral judgments, sociopolitical points of view, or financial gain. Here the question for transplantation policy is whether the market fares better or worse on such grounds than the current system of altruistic donation.

The central concern is that the market substitutes profit-seeking behavior for truth-seeking behavior. However, the ubiquitous calls for regulation to correct for so-called “market failures” risk enacting facile and oversimplified solutions to what is a complex problem. It is important to recognize, for example, that many of the forces that distort data are independent of the commercial market. Political, moral, and other epistemic and non-epistemic background commitments often play roles in surreptitious or unconscious distortion of scientific data so as to acquire research funding, advance one’s social standing in the scientific community, or further particular sociopolitical goals. The protection of careers, as well as the furtherance of social or political goals, may at times take precedence over scientific accuracy or the protection of patients.

Consider the example of research on human subjects. Insofar as a protocol involves research on human subjects the institutional review board (IRB) must first approve the study. IRBs are charged with ensuring that research is performed safely; with assessing the protection of human subjects and with making certain that each study meets institutional standards for scientific conduct. IRBs often also review adverse events. Importantly, this process has led to another area of concern, namely conflicts of interest in the composition of IRBs at academic medical centers and in the use of commercial or independent IRBs. 

Whereas the intent of the IRB is to harmonize the interests of clinical researchers with the protection of research subjects, the concern is that the IRB’s primary function has apparently become the protection of the institution rather than the research subjects.
 IRB membership is typically almost exclusively researchers from the particular institution, who therefore have a vested interest in the ongoing success of the institution: e.g., job security, institutional prestige or research reputation.
 Grant applications may include overhead reimbursements, payments for patient care, and so forth, which for a non-profit academic institution may be important sources of income. Similarly, members may be interested in the overall financial status of the for-profit or non-for-profit entity. The IRB is likely aware that the success of particular protocols may attract other profitable studies to the institutions. Members may be friends, mentors, or colleagues of the investigators. At times IRB members may informally coach the primary investigators on a research project regarding how best to phrase the protocol so that it will be approved. Also, members may bring a particular social, political, or moral agenda with them to the IRB; for example, members may be in favor of unfettered access to abortion or to unrestricted research on embryonic stem cells, and thus be more likely to approve even poorly designed studies that support such moral claims. 

As a result, in addition to funding sources and commercial entanglements, political, moral, and other epistemic and non-epistemic background commitments often play roles in surreptitious or unconscious distortion of scientific data to acquire research funding, advance one’s social standing in the scientific community, or further particular sociopolitical goals. It would be short-sighted, indeed, to overlook the pervasive and subtly nuanced conflicts that desire for renown, professional advancement, and moral worldview represent.

Here the market may fare somewhat better than governmentally controlled transplantation in that the market preserves and expands niches by providing incentives for developing high-quality or innovative products and procedures. It is in the interest of profit maximization to produce safer products and procedures as well as to support better access to transplantation. If one is in the business of selling organs, profits would generally be maximized if one provided high-quality organs with low rates of rejection. Given such circumstances, procuring organs from living persons, which usually produce better medical results, will result in higher profits than from cadaveric organs. Organs removed from living persons are more likely to be of significant use to recipients. They have greater vitality and can be screened in advance for defects, diseases, or other negative indicators. In contrast, if organs are only procured from the recently deceased, such as accident victims, one loses both vitality and screening opportunities. A central factor jeopardizing an organ’s viability is the time during which it is without oxygen and other nutrients. Damage due to inadequate oxygen, or ischemia, begins immediately once the heart stops pumping. As the Institutes of Medicine Report on organ procurement from non-heart-beating donors points out, such organs have higher discard rates, which leads to increased transplant costs, as well as to the availability of fewer organs.
 Transplant survival data, though increasingly competitive, is not quite as good as from heart-beating donors.
 An additional difficulty is rejection by the recipient. Even a well-preserved organ is more likely to be rejected after transplantation if it does not have the same genetic markers as the recipient. Such failures can be fatal. In these areas the open market will be advantaged scientifically over a system of donation: commercial sale will likely target living donors; provide adequate time to screen for organ viability, disease, and potentially deadly immuno-rejections; and have the flexibility to arrange for quick transference of the organ to avoid significant ischemia.

Additional legal safeguards bearing on product liability and tort gear in with market-based organ procurement and allocation of organs. The Organ Procurement and Transplantation Act of 1984, which prohibited the sale or exchange for “valuable consideration” of human organs for use in transplantation, punishing violators with a fine of not more than $50,000 or imprisonment of not more than five years, or both. The law prohibits any for-profit commercial harvesting or sale of human organs for transplantation. The act defined “valuable consideration” as excluding “the reasonable payments associated with the removal, transportation, implantation, processing, preservation, quality control, and storage of a human organ or the expenses of travel, housing, and lost wages incurred by the donor”.
  As a result, any transaction with respect to organ transplantation is classified as the provision of services rather than the sale of goods. The statute thereby directly impacts the grounds on which an individual can base a cause of action for product liability and tort with regard to organ transplantation.

Ordinarily, an individual who alleges an injury caused by a defective product can base cause of action on negligence, breach of warranty, or strict liability. Negligence can be understood in terms of a duty of the person of ordinary sense to exercise ordinary care and skill. The Restatement (Second) of Torts defines negligence as “conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm”.
 Negligence theory requires that the injured party demonstrate that a specific defendant failed “to exercise proper care in designing, testing, manufacturing, or marketing the allegedly defective product and that, as a reasonably foreseeable and proximate result of such negligence, the plaintiff suffered injury”.
 Liability predicated on negligence theory is the standard that touches physicians. Courts have generally held that the primary purpose of the physician-patient relationship is the performance of professional medical services rather than the sale of medical products. Thus, suits against physicians for injury resulting from treatment are typically predicated on professional negligence or malpractice — that is, the failure to exercise the required degree of skill, care, or diligence required by the standard of care in treating the patient. 

In contrast, an injured party predicating a cause of action on warranty need only demonstrate that the manufacturer or seller breached a promise, whether implied or expressed, that the product was both free from defects and fit for the usual purposes for which such a product is typically used. Strict liability in tort applies even stronger standards to the manufacturer or distributor of products. Liability on the part of the manufacturer or distributor follows the defective product. To establish a product liability claim under such standards, the injured party need only show that the product causing the injury was defective and unreasonably dangerous when it left the control of the manufacturer or vendor, and that as a result of this defect it caused injury. 

The circumstance that any transaction with respect to human organ transplantation is classified as the provision of services, rather than the sale of goods creates an on-going public policy challenge, since it effectively screens out product liability claims predicated on warranty or strict liability. Exposure to liability in this circumstance is limited to the possibility of the physician’s negligence or malpractice. With the creation of an open market, product liability based on expressed or implied warranty, as well as on strict liability, becomes applicable. Individual donors as well as commercial procurement and transplantation corporations could be held strictly liability for defects that cause harm to the transplant recipient. The application of such strict product liability standards would likely motivate the development of high quality scientific procurement, screening, and transplantation techniques. Organ quality may at times be problematic precisely because of insufficient commercialization, and because of the protection from liability that donation affords those who procure and transplant organs. A central challenge of the black market, for example, is the difficulty of enforcing either appropriate medical standard of practice or quality guarantees for organs.
5. Concluding Reflections

Innovation, even medical innovation, is frequently driven by the profit motive. Other motives to innovate exist — scientific interest, professionalism, altruism, patriotism — however, the profit motive stimulates enhanced levels of innovation. Historically, the development of an economic sphere in which individuals and groups ventured with others, open to the possibility of success and failure, and charged whatever prices seemed likely to yield the greatest profits, offered significant incentives to innovate new products and services.
 The open market offered both the possibility to profit from innovations as well as to raise the capital necessary for experimentation. Moreover, it diffused political and social authority, freeing innovators to compete with each other as well as to challenge the status quo. As a result, any adequate assessment of organ transplantation must explore whether market-based policies would more successfully produce high quality organs and develop innovative transplantation products and techniques, while encouraging virtuous behavior, than current altruism-based policies. David Friedman provocatively illustrates this point:

Both barbers and physicians are licensed, both professionals have for decades used licensing to keep their numbers down and their salaries up. Governmental regulation of barbers makes haircuts more expensive; one result presumably is that we have fewer haircuts and longer hair. Governmental regulation of physicians makes medical care more expensive; one result presumably is that we have less medical care and shorter lives. Given the choice of deregulating one profession or the other, I would choose the physicians.

The current regulatory environment increases costs while decreasing organ availability. Its focus on altruism, equality, and dignity, fairness, leads counter-productively to less efficient organ procurement and allocation, and thereby to greater human suffering and fewer lives saved. As I have argued, market-based public policy would very likely increase both the quality and the quantity of organs available for transplant, thus leading to direct and indirect health benefits; e.g., decreasing queuing times while also increasing transplant viability. 

Moreover, as noted, it is important to recognize that factors which lead to conflicts of interest, impacting scientific excellence and medical expertise, are largely independent of the market. Political, moral, and other non-epistemic background conditions, such as career development or political goals, often play a significant role in the surreptitious or unconscious distortion of scientific data to maintain research funding and social standing in the scientific community, or to further particular social political goals. Indeed, legal safeguards from tort liability, especially product liability, become applicable with market-based organ procurement, transplantation, and scientific research. Torts predicated on warranty or strict liability are only possible if the transplanted organ is understood as a good that is being sold to the recipient. Commericalization would, therefore, introduce special legal safeguards and benefits. Finally, the market would provide significant incentives for developing high-quality and innovative transplantation products and services. 

In summary, as I have argued in Kidney for Sale by Owner: Human Organs, Transplantation, and the Market, in more detail,
 it is time to stop the political and social hand-wringing and honestly consider the hard facts of the public policy challenges: the current system of an altruistically based system of organ transplants is not working adequately, and a market for organ donors and recipients could save lives and considerably reduce suffering. Yet this urgent public health challenge will not be resolved through the rhetoric of moral repugnancy, exploitation, and human dignity. As developed, all of these considerations leave us with a well-founded basis critically to approach current national and international proscription of payments for human organs for transplantation. If this public health crisis is to be adequately addressed and remedied, any future policy maker’s assessment must honestly recognize the possibility that the market is the most efficient and effective – and morally justified – means of procuring and allocating organs for transplantation.
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