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THE POLITICS OF PROSECUTION: A Bibliography

Explanation of How This Bibliography Was Constructed

1. When | first began to teach, one of my subjects was urban
government. It was necessary to rely on the existing state and local
government textbooks. Several of them contained the statement that the
prosecutor was the most important official in local government. However,
there was little or no empirical material from which a lay person could
ascertain what prosecutors did. My recourse was to search as widely as
possible in periodical material, since at that time | knew little about the legal
process and its terminology. In 1963 or 1964, the first of a series of graduate
students, at the University of Pittsburgh, were asked to review various major
indexing sources. The end product of their work was shared with other
colleagues interested in the general subject, notably George F. Cole' and
James Eisenstein,? but | proceeded no further. In the 1980s, at the University
of Virginia, one graduate student was in search of assistance for the summer.
| retained him, from a small account at my disposal, to review and update this
material, and similarly retained another graduate student. | had no time to sit
and digest all the material at one time, and still have had not enough time for
that. However, at that time | began to offer this undergraduate seminar, as a
means of putting some issues related to prosecutors before students for our
common consideration and serious discussion.

2. The process would be much easier, in some ways, in 1999 since the
electronic search instruments are so powerful. In order to be sure that legal
materials were included, they were asked to review the Index to Legal
Periodicals. Similarly, they were asked to review the Social Sciences and
Humanities Index (now Social Sciences Index) to elicit material as developed
in any of the major social science journals there encompassed. The Public
Affairs Information Service was put on the search list in order to encompass
both academic and popular material as might seem relevant. This search was
limited to the period since the Second World War. | do not suppose that the
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citations so gathered are exhaustive, and it is possible that important
materials were excluded because neither the student assistants nor myself
were legally-trained and, hence, might have missed some important
categories. However, we tried to be inclusive rather than exclusive.

In order to enhance the usefulness of the bibliography, the citations
have been annotated to the extent feasible. Those who need to do more
bibliographic work may be helped to know exactly what sources we covered,
for what times, and by what categories. The Index to Legal Periodicals and
the Social Sciences and Humanities Index or its predecessor were examined
for the period 1945 circa to September 1968. PAIS was examined from April
1943-March 1961 and April 1962-September 1966. The topic headings
checked in PAIS were substantially the same. In addition, a few entries were
based on scattered checks: (1) Cumulative Book Index (1957-62), (2) Journal
of Criminal Law and Criminology (March-April 1958-59 to December 1963), (3)
Journal of Public Law (1959-63), and (4) Dissertation Abstracts (1959-August
1964), but these did not seem to add much.

3. It was particularly important, and in 199 with electronic searching
would still be important, to be as clear and consistent as possible about the
categories being searched and the periodicals being searched. In the
aforementioned sources, we looked for citations as follows:

Categories Index Legal Social Sciences
Humanities
Attorneys General-U.S.

Attorneys General X X
Crime, Criminals, etc. no X
Criminal Law (in general) X no
Criminal Law (preliminary

complaint, etc.) X no
Criminal procedure X no
District Attorneys and

Prosecuting Attorneys X X
Evidence no X
Grand juries no X
Indictment, information X X
Judicial procedure, etc. no X
Justice, Administration of,

etc. and Politics, etc. no X

x

Law (Enforcement and in general) no
Legal Procedure, Ethics, Rights



Profession, etc. X X
Pre-trial procedure, etc. X X
Prosecutors, Public Prosecutors, X X

etc.

Trials, trial practice and

procedure, etc. X X

PROSECUTORS: ADMINISTRATIVE _CONTROL OVER, AND

ALLOCATIONS OF AUTHORITY AMONGST

L. B. Schwartz, "Federal Criminal Jurisdiction and Prosecutors Discretion."
Law and Contemporary Problems. 13 (1948) 64-87.

Schwartz broadly reviews the steady growth of Federal criminal jurisdiction
with attention to the circumstances under which prosecution should be
initiated and the role of the U.S. district attorney in initiating such
prosecutions. There is, he suggests, no purpose in debating whether there
ought to be a significant Federal criminal jurisdiction, for it exists but ". . . with
the present arsenal of federal criminal statutes, the discretion of the
Department of Justice is replacing the command of Congress in determining
the working line between federal and state enforcement activities. The United
States district attorney can generally find some federal hold on a situation.
What are the considerations which lead him to act or to withhold his hand?"
Schwartz suggests that the major consideration which ought to be relevant
are (1) whether the action is a major challenge to Federal authority or policy
so that a "self-defensive" prosecution is required, (2) whether it is
administratively appropriate in view of the magnitude of the particular issue
and the existence of relevant state machinery and legislation, and (3) whether
it will seriously overload the Federal administration or the Federal courts. In
order to aid in a more rational Federal criminal jurisdiction, Schwartz suggests
four lines of development. "(1) the evolution of a broader, more uniform
jurisdictional formula for federal criminal statutes; (2) the expansion of the
power of the United States Commissioners to try petty offenses; (3) an
express authorization by Congress of a general policy of remitting local
offenders to local authority; (4) articulation by the Department of Justice of a
complete set of standards of this discretion to withhold federal prosecution."

J. Martin Lawless, "The Relationship between the Attorney-General and the
State's Attorney in lllinois," University of lllinois Law Forum, (1949) 507-514.




This note discusses the extent to which the Attorney-General and the State's
Attorney (an officer elected at the County Level in lllinois) each possesses by
constitutional grant common law powers which the legislature cannot alter.
The tendency of the note is that the State's Attorney is not subordinate to the
Attorney-General. The author recommends a constitutional amendment to
change this relationship.

John G. Heinberg, "Centralization in Federal Prosecutions," University of
Missouri Law Review 15 (June 1950) 244-58.

Discussion of headquarters-field administrative relationships within the
Department of Justice by a political scientist. Heinberg emphasizes the strong
orientation of the U.S. District Attorneys (and their staffs) to the local area and
the orientation of such personnel to law practice rather than to prosecution.
Consequently, turnover is relatively high.

The effort at headquarters control is made through standardized manuals,
sets of instructions, etc., but "... control over the initiation of prosecutions is
not general and uniform, it depends upon the type of criminal law violated."
(Author's italics). The most stringent controls apply to internal revenue
problems, in the interest of a uniform national policy, and such matters initiate
with the Internal Revenue authorities, and, thence, to the Tax Division of the
Department of Justice. Other criminal matters are less closely controlled.

Dismissals and exercises of nolle prosequi require a memorandum of
approval from the Department of Justice, except in urgent circumstances
where the U.S. Attorney must then justify to Washington his exercise of
discretion. Controls are also exercised through the appointments of special
Assistants to the Attorney General who work with the local U.S. Attorneys on
grand jury proceedings, trials, etc. which are of major interest to the
Department. U.S. Attorneys regard their relationships to the Special
Assistants as favorable about twice as often as they regard them as
unfavorable, to judge from responses from the one Administrative Conference
record available to the author. U.S. Attorneys strongly desire Hatch Act
limitations to be repealed.

"Prosecutor's Discretion," University of Pennsylvania Law Review, 103 (June
1955) 1057.

In this well-documented article, the author concludes that increased public
interest in the administration of the law, and greater attention by the Attorney-




General to prosecutorial discretion would be far more effective controls on
prosecutor discretion that would additional legislation.
"Role of the Prosecutor in Utah,"” Utah Law Review, 15 (Spring 1956) 70.

This article is based upon interview data, correspondence, and "regular legal
research" with prosecutors in Utah. Utah had a three-level system with county
attorneys (not then required to be lawyers) responsible for certain minor
cases, district attorneys, and the Attorney General. The author's objective is
to indicate how effectively the system served the norms of efficient
prosecution, expeditious trial of accused persons, and uniformity ("at the same
time giving consideration to local policies.”) Students will find particular
assistance in a detailed appendix (which must be used carefully because of
dating) which describes the constitutional and statutory allocations of
responsibility to county, district, and state prosecuting officials in the then
forty-eight states.

P. W. Williams, "Through the Looking Glass: The Office of the U.S. Attorney,"
Practical Lawyer, 3 (Nov. 1957) 46.
Description of organization and procedure in the Office of the U.S. Attorney.

"Attorney General's Power to Supersede and Elected District Attorney,"
(Note), Temple Law Quarterly, 33

(1959) 78-88.
In re Grand Jury Investigation of Violations of Law in Use of City Labor and
Materials of City of Pittsburgh, 365 Penna. 330 (1950) and cognate
Pennsylvania cases involved politically-controversial efforts by the Attorney
General of the Commonwealth to supersede local District Attorneys. The
Pennsylvania Supreme Court has, apparently in contrast to the supreme
courts of most other states, upheld the Attorney General in such cases on the
rationale that this is an exercise of his common law powers. The note cited
here reviews the litigation and comments adversely upon the Supreme Court's
ruling on, inter alia, the ground that this is contrary to the intent of "home rule."
This Pennsylvania litigation is also discussed in University of Pennsylvania
Law Review 99 (1951) 826-829, Temple Law Quarterly 24 (April 1951) 445-
448, Virginia Law Review 37: 131-132, Yale Law Journal 60 (April 1961) 559-
565. The Yale Law Journal note discusses the precedents from other states
in somewhat greater detail. The Virginia Law Review note, in contrast to the
Pennsylvania and Temple notes, finds merit in the Supreme Court ruling as a




means of permitting centralized control over local Prosecutor's decisions.

J. H. Skolnick, "Social Control in the Adversary System," Journal of Conflict
Resolution, 11 (Mar. 1967)52-70.

The author contends that the ideal of the adversary system of criminal
proceedings is based on the element of conflict and challenge between the
prosecution and defense attorney in the courtroom. Social control is needed
to maintain the truly competitive procedure, but an understanding of the reality
IS necessary before action can be taken. He explains that both the prosecutor
and defendant are under pressure to reduce the conflict and bargain outside
of court. The prosecution must keep the trial schedule intact, reduce the time
and money he spends on cases and look good in the courtroom. The
defendant must preserve his client from the wrath of the prosecutor who
wants to settle our of court and also maintain a good court record. Because of
these pressures much cooperation and teamwork take place between the two
in pre-trial bargaining sessions rather than courtroom competition on which
may yield more just results.

R. H. O'Brien, "California Prosecutors," Los Angeles Bar Journal 52:588-597
May 1977.

E. Schnapper, "Legal Ethics and the Government Lawyer," Record of the
Association of the Bar of the City of New York 32:649-659 December 1977.

PROSECUTORS, JUDICIAL CONTROL OVER

"District Court Discipline of State Prosecutor for Failure to Enforce State
Laws," Yale Law Journal 57 (Nov. 1947) 125-132.

In Wilber v. Howard, 70 F. Supp. 930 (E., Ky., 1947) the United States District
Court excluded the elected Commonwealth Attorney from its rolls, as a
disciplinary measure, for "persistent and blatant failure to enforce anti-
gambling laws," The law review note here cited contains a detailed discussion
of the precedents for such an exercise of the court prerogative.

A. S. Goldstein, "State and the Accused: Balance of Advantages in Criminal
Procedure," Yale Law Journal, 69 (June 1960) 1149.

In explicit rebuttal of the views of Learned Hand, Goldstein argues that the
criminal prosecution is not handicapped by archaic rules but, on the contrary,



that the balance of advantage has been shifted against defendants by judicial
relaxation of the standards (a) for defining "presumption of innocence" in
instructions to the jury, and (b) for regulating procedures to be followed by
prosecutors, police, and others in pre-trial decisions.

Robert S. Merriot, "Appeals by the Prosecution and Protection of the Accused
in State Criminal Proceedings,” University of Cincinnati Law Revue, 35
(Summer, 1966) 501-522.

In this editorial, Merriott urges legislative change to aid both the prosecutor
and the defendant. Countering all the legal protections of the defendants, the
county attorneys have been able to bring a defendant to trial more than once
for the same crime by charging him with offenses to each victim, through
overlapping charges, by holding a trial subsequently if a vital withess refuses
to testify, and by having the judge call a mistrial. New laws which would allow
prosecution appeals, and eliminate multiple charges and prosecution of only
part of the charges would help the defendants by limiting much of the
prolonged harassment. The prosecutors would benefit by being able to
present all evidence without leaving some in reserve and cutting down time
and expense spent in each case.



PROSECUTOR: DEFINITION OF THE ROLE OF THE POSITION

S. G. Hobbs, Prosecutor Bias, An Occupational Disease," Alabama Law
Review 2, (Fall 1949) 40-60.

In this article, which has been extremely influential to judge from its citation by
other writers for a number of years after publication, Hobbs takes the
characteristic view that the prosecutor's discretionary powers make him one of
the most powerful officials in State and local government. He also takes the
view that such discretion constitutes a threat to due process. In contrast to
most writers sharing his views, Hobbs emphasizes the psychological basis of
“prosecutor bias", i.e. the prosecutor's feeling of being engaged in a "no-
holds-barred” war against crime. His specific remedies do not, however,
follow from the logic of this analysis but rather follow the characteristic
prescriptions of removing prosecutors from politics by making them appointive
(with explicit reference to the U.S. Attorneys as his model), of centralizing
control over prosecutions, etc.

James D. Barnett, "Prosecution or Persecution," Oregon Law Review 30:
322-329.

Restatement, by a political scientist, of
the normative case for emphasizing the prosecutor's quasi-judicial role in
preference to his role as advocate on one side. Citation of case materials to
indicate divergence from this norm in practice.

"Statutory Discretion of the District Attorney in Wisconsin," Wisconsin Law
Review 1953 (Jan. 1953) 170-176.

Comparison of mandatory responsibilities of prosecutor with respect to major
offenses and discretionary responsibilities (which usually are not acted upon)
for certain minor offenses. Suggests that in minor offenses of no great public
concern, private prosecution might be allowed.

Whitney North Seymour, Jr., "Why Prosecutors Act Like Prosecutors,"
Association of the Bar of the City of New York Record 11 (Jan. 1956) 302-
313.

Seymour, then Assistant U.S. Attorney in New York City, significantly qualifies
the prosecutorial role usually found in legal literature. In this personal essay,
Seymour divided the flow of the *p.305 waiting game before the trial, (c) trial
preparation, and (d) actual trial conduct. Discretionary problems for the



prosecutor arise before the indictment when we "have the responsibility of
deciding whether to accept prosecution or to decline." p. 304 The "decision
not to prosecute” is usually made on the ground that no crime has occurred or
that the legal evidence is insufficient. In the Federal District Courts, guilty
pleas predominate and this is connected to "the waiting game," there being
two reasons for delay. One reason is the preparation of the trial, a matter on
which a number of practical suggestions are offered. The other isthatthe
Government is often unsure whether the defendant actually means to go on
trial. At arraignment, not guilty pleas predominate and it is during the waiting
period that defendants and their lawyers must decide to change pleas, etc.

Seymour is quite clear about his view of the prosecutor's function.* "The
Canons of Professional Ethics define the prosecutor's job as follows: "The

primary duty of a lawyer engaged in
public prosecution is not to convict, butto see that justice is done.' Thatis
precisely the way we conceive our jobs. This definition comes into play,
however, when a case is first brought in to the office and is being
readied for Grand Jury presentation. This is where we exercise our judicial
role in_making decision as to whether to prosecute or to decline. (ltalics
supplied-MH)

"Role of the Prosecutor in Utah," Utah Law Review, 15 (Spring 1956) 70.
This article is based upon interview data, correspondence, and "regular legal
research” with prosecutors in Utah. Utah had a three-level system with county
attorneys (not then required to be lawyers) responsible for certain minor
cases, district attorneys, and the Attorney General. The author's objective is
to indicate how effectively the system served the norms of efficient
prosecution, expeditious trial of accused persons, and uniformity ("at the same
time giving consideration to local policies.”) Students will find particular
assistance in a detailed appendix (which must be used carefully because of
dating) which describes the constitutional and statutory allocations of
responsibility to county, district, and state prosecuting officials in the then
forty-eight states.

\"Duty of Prosecutor to Insure Defendant a Fair Trial,” New York Law Review,
32 (March 1957) 607.

People v. Savvides (NY), 136 NE2d 853 held that by failing to make clear to
court and jury that the witness expected reduced punishment in return for
cooperation, the district attorney breached his duty to ensure a fair trial. This




article discusses the Savvides rule and suggest that were it too rigorously
applied, the prosecutor would be obliged to impeach his own witness. The
rule should function, the author suggests, more as a reminder to the district
attorney of his ethical obligations than as an excessively severe curb.

"Legal methods for the Suppression of Organized Crime," (A Symposium)
Journal of Criminal Law, 48 (Nov.-Dec. 1957) 414-430, 48 Jan.-Feb.-1958)
526-41.

Three papers of this symposium are relevant to prosecutorial discretion.

(a) The first discusses legal remedies against corrupt law enforcement officers
and the prosecutor's possible role in such remedies.

(b) "The Investigative Function of the District Attorney," discussed the
statutory basis of prosecutor investigations, prescribes proper investigative
methods, and comments on the overlapping jurisdictions of prosecutors and
other administrative officers of the law (i.e. coroner, sheriff,
etc.)

(c) "Circumventing: The Corrupt Prosecutor" discusses statutory and
common-law methods for circumventing corrupt prosecutors. The author
recommends that the attorney-general supersede the
prosecutor under some such circumstances, but also recommends
that statutes and judicial precedents be expanded to permit the trial judge to
appoint special prosecutors, subject to appeal.

Paul W. Williams, "The Prosecutor and Civil Rights," Association of the Bar of
the City of New York Record. 13 (Mar. 1958) 129-38.

This article presents a discussion of: (1) civil rights as applied to criminal law,
(2) growth and techniques of organized crime, and (3) the task of prosecution
in enforcing law and order within limits of our traditional criminal procedure.
The author cites three requirements he deems
necessary for an effective prosecutor: (1) integrity and

professional competence, (2) providing
efficient investigatory techniques and methods, (3) insuring the accused a
speedy trial. He portrays the role of a prosecutor as one of a trustee
in maintaining constitutional requirements in the administration of criminal law.
He also emphasizes that laws must keep pace with crime.

Samuel Brezner, "How the Prosecuting Attorney's Office Processes
Complaints,” Detroit Lawyer 27 (Jan. 1959), 3.
Out of the many complaints received by the prosecutor, a substantial number




do not go on to court. Assistant prosecutor in charge of criminal appeals
discusses how the prosecutor exercises
discretion about which cases should be sent on to trial.

C. W. Luther and J. F. De Meo, "Prosecutor's Dilemma," California State Bar
Journal, 34 (May-June 1959) 273.
The article shows the problem of the prosecutor in conferring with a party
under arrest without the permission or presence of the party's counsel.
Canon 9 of the Canons of Professional Ethics of American Bar Association
which refers to this problem does not specify criminal cases. The authors
suggest that in order to avoid this dilemma Canon 9 should be made
applicable to criminal cases and each state should adopt a code of ethics
and principles for the prosecution and

defense of criminal cases.

D. B. Wright, "Duties of a Prosecutor,” Connecticut Bar Journal 33 (Sept.
1959), 293. Duties of a prosecutor itemized as prosecution of crime; upholding
the law and protecting the innocent; conferring with the defense; suggesting

punishments; filing charges against
defendants; and, preparing cases for trial.

F. E. Moss, "Professional Prosecutor,” Journal of Criminal Law, Criminology
and Police Science, 51 (November-December 1960) 461, points up the
significance of the office and duties, leading to an argument that a "well-
trained, competent, and imaginative professional prosecutor."

A. H. Gates, Jr., "Can We Ignore Laws? - Discretion Not to Prosecute,"
Alabama Law Review 14 (Fall 1961) 1.

Gates argues that many laws are obsolescent and that it would be
intellectually impossible for a prosecutor to know them all or to enforce them
all. Prosecutors not only can and do ignore laws, but should do so.

On this basis, he suggests eight decision rules to guide prosecutors'
judgements about what to enforce or not enforce: (1) judgement as to
sufficiency of the evidence for conviction -- the underlying premise being

that failure to convict undermines
respect for the law, (2) judgement as to who will benefit by the prosecution
and whether it is worth it in those terms, (3) whether State-wide uniformity of



enforcement is desirable (as in Sunday closing laws), (4) the degree of legal
responsibility of the accused, (5) the previous entanglement of the accused
with the law, (6) problems of publicity, (7) whether the case allows the
potentiality of blackmail to private parties or to the prosecutor himself, and (8)
whether prosecution would tend to martyr the accused.

J. P. Hoey, "Prosecuting Attorney and Organized Crime,” Crime and
Delinqguency, 8 (Oct. 1962) 379.

Discussion of (a) executive and administrative capabilities appropriate to a
prosecutor, (b) major areas of prosecutorial discretion, and (c) appropriate
prosecutorial role in eliciting public support for suppression of organized
crime.

With respect to discretion, the author emphasizes that this involves not only
whether to prosecute and whether to accept a lesser plea, but also whether to
pursue an investigation, which subject for investigation shall be chosen, and
how intensively the investigation shall be pursued.

D. R. Nedrud, "The Role of the Prosecutor for Criminal Procedure," University
of Missouri at Kansas City Law Review 32 (Winter 1964) *142-173. Survey of
criminal procedure roles and statutes of fifty states. Based on this survey the
author analysis the role played by the prosecutor in (a) arrest, complaint and
preliminary hearing; (b) dismissal [preliminary hearing]; (c) accusation,
indictment, and information; (d) discovery procedure; (e) trial by jury; (f)
punishment, and (g) new trials and appeals.

J. Kaplan, "Prosecutorial Discretion -- A Comment," Northwestern University
Law Review, 60 (May-June 1965) 174.

Personal reflections by former Assistant U.S. Attorney indicating some
considerations upon which action seem to be based, e.g. the belief in guilt, the
probability of conviction, and the status of the attorney prosecuting. Author
makes plea for further research and study leading to meaningful
generalizations.

J. Elliott Bunce and Eric Youngquist, "Discovery and Disclosure: Dual Aspects
of the Prosecutor's Role in Criminal Procedures," George Washington Law
Revue, 34 (October 1965) 92-109.

In these editorial notes, it is pointed out that the duty of the prosecutor to




reveal evidence to the defendant upon his request has grown progressively
stronger over the years through court rulings, as has his duty to disclose
evidence even without a request. The article traces these trends through
court history which seems to vindicate the idea that the prosecutor must
ensure that justice is done both to the defendant and society placing himin a
dual role. The authors conclude with a suggestion for a federal rule which
would require the prosecutors to disclose possible exculpatory evidence and
witness names to the court which would release it to the defense after it has
shown that the material is needed in its defense.

Shelton C. Williams, "Discretion Exercised by Montana County Attorneys in
Criminal Prosecutions,"” Montana Law Review 28 (Fall, 1966) 41-95.

These notes are essentially a result of an extensive survey concerning
discretion in prosecution of the county attorneys in Montana. Prosecutors
exercise many extra-legal reasons for not prosecuting; therefore, at the
prosecutor's discretion, many cases are not prosecuted and less serious
charges and sentences are imposed. This is accomplished by bargaining with
the defendant, limited effort in prosecution procedures in cases it wishes to be
dismissed, and the failure to procure a special prosecutor.

There are some limitations, however, on the prosecutor's discretion which
include: (1) his duty to investigate, (2) his duty to prosecute, (3) control by the
courts to dismiss and initiate action, (4) the supervision by the attorney
general, and (5) the effects of public pressure. The sanctions on the county
attorneys include: (1) removal from office, (2) criminal prosecution when he
does not enforce particular laws, (3) disbarment, (4) private court suits. Some
suggestions for statutory changes are made by the author, and an extensive
appendix of research procedures and results of the survey on the Montana
county attorneys' attitudes and practices concerning discretion. It contains
(among other things) the character of the cases and defendants prosecuted,
opinions on the prosecutorial discretion practices, the effects of the various
discretion-limiting variables mentioned above, etc.

Richard Mills, "The Prosector: Charging and 'Bargaining™ University of Illinois
Law Forum, 1966 (Fall 1966) 511-522.

This is a record of a rather impressionistic talk at a symposium on lllinois

criminal procedure. The author states that the attorney must satisfy
himself that certain parties are guilty, determine charges, deal with

juvenile offenders as he sees fit, use the grand jury in his decision-
making, participate in both trial and pre-trial conferences in orderto

expedite the criminal proceedings, and recommend sentencing. All of these



often require "bargaining" with the defendant which should be carried
out with common sense and high professional standards while

constantly trying best to serve the
public interest.

Ann Balanger, "Criminal Law: The Prosecutor's Duty to Disclose Exculpatory
Evidence," Oklahoma Law Review 19 (November 1966) 524-530.
Through explanations of various court rulings on criminal cases, which are
mainly based on Brady v. Maryland 373 U.S. 83, the author shows that in a
criminal prosecution, the state must disclose all material which may help
the accused in his defense. Itis also
the prosecutor's duty to take the initiative to disclose the evidence in
time for it to be beneficial.

"Civil Rights--Section 1983--Prosecuting Attorney Held Immune from Civil
Liability for Violation of Civil Rights Act,” New York University Law Revue, 42
(March 1967) 160-166.

"Disclosure of the Prosecutor's Evidence,"” New York University Law Review
42 (October 1967) 764-71.

The article is based on Levin v. Katzenbach (363 Fed. 287). It was held in
this case that the prosecutor has a duty to ensure that the defendant gets a
fair trial. Therefore he must present all such evidence in his

possession, irrespective of the fact that
such evidence could have been obtained by the defense.

"Disclosure of Grand Jury Materials in Powers ??Patrial Actions, Columbian
Law Review 81:410-425 March, 1981.

"Professional Ethics in Government Side-Switching," 96 Harvard Law Journal
31914-1930 June 1983.

C. D. Bell, "The Role of the Law Officers in the Legal System," 127 Solicitors'
Journal 433-435 July 1, 1983.

The state prosecutor is immune from civil liability for violation of Civil Rights
Act of 1871 if he can show that his act was (1) within his judicial authority
and (2) inside his jurisdiction. Since it is so difficult to



differentiate between acts in excess of

the prosecutor's authority from those outside his jurisdiction, the
second criterion has been rendered fairly useless as illustrated by the
Bauers v. Heisel decision. 361 F 2d 581 [3rd Cir.,

1966] says the author. He further suggests that as long as the prosecutor
acts within the scope of his authority despite his ran or intent (unless "malice,
corruption, and cruelty and ruthless indifference to a citizen's rights" is
shown.)

PROSECUTORS: EXERCISE OF DISCRETION - WARRANTS

Frank W. Miller and Lawrence P. Tiffany, "Prosecutor Dominance of the
Warrant Decision: A Study of Current Practices," Washington University Law

Quarterly, (Feb. 1964) 1.

This article is a by-product of the American Bar Foundation's Survey of the
Administration of Criminal Justice in the United States. The ABF study,
underwritten by a Ford Foundation grant, was concerned primarily with
isolating and identifying the critical problems in current criminal justice
administration. Itis based upon detailed observation of the actual practices of
police, prosecutors, courts and probation and parole agencies in Kansas,
Michigan and Wisconsin.

PROSECUTORS: CONDUCT OF THE TRIAL PROCEEDING

"R. Darde, "The Code of Ethics and Principles for the Prosecution and
Defense of Criminal Cases," Alabama Lawyer 6 (Jan. 1945) 39-54.

The article emphasizes the need for a formal code of ethics for the
prosecution and defense in criminal cases. The author presents the code as
adopted by the Bar Association of Alabama on May 9, 1941.

"Inflammatory Pre-Trial Releases by the Prosecutor and the Due Process
Clauses." NULR 47 (1952) 729.

Discusses Stoble v California 34 US 131 (1952) in two respects: (1) what
evidence shows that newspapers articles themselves deprive and accused of
a fair trial and (2) of what effect is the added fact that a prosecutor participates
in "trial by press?"

William O. Douglas, "A Crusade for the Bar: Due Process in a Time of World



Conflict,” American Bar Association Journal, 39 (Oct. 1953) 871-5.

Argument that the attempt of public prosecutors to unleash public fury against
defendants is an area of "dry rot" (871) in Constitutional guarantee of due
process.

"The Nature and Consequences of Forensic Misconduct in the Prosecution of
a Criminal Case," Columbia Law Review, 54 (1954) 946.

Discussion of factors leading to forensic misconduct, major types of forensic
misconduct, factors involved in judicial reversal due to misconduct, and
remedies believed appropriate for prevention of misconduct.

“Improper and Prejudicial Conduct of the Prosecutor,” New York Law Forum 3
(Jan 1957) 102.

In People v Lovello (NY), 136 NE2d 483, there was overwhelming proof that
the defendant was gquilty of buying and receiving stolen property.
Nonetheless, improper and prejudicial conduct by the district attorney,
coupled with an unnecessary delay in arraignment was held to be reversible
error.

Note: This had to have been a circuit case. What effect did it have in actual
practice thereafter? MH (April 22, 1999)

"Prosecutor Forensic Miscondict -- Harmless Error?", Utah Law Review, 16
(Spring 1958) 108.

Examination of case materials to show
that adverse comment by presecutors may be much more than "marmless
error”. (Note: On the "harmless error" doctrine, courts are inclined not to
reverse unless the error can be shown to have deprived the accused of a fair
trial. Of, the discussion of this point in the case of material cited in item
number 41.) Accordingly, this author urges a more assertive policy in which
trial judges would call attention to, or even strike, prejudicial remarks by
prosecutors. Initially, such a policy would lead to an increase in reversals, but
such reversals would tend to level off once the new policy became clear.

"Trial Procedure - Improper Remarks of Prosecutor as Grounds for Reversal,"
(People v. Dukes (ILL.) 146 NE 2d 14) West Virginia Law Review 60, (June




1958) 375.
A review of cases pertaining to the remarks of a prosecutor in a trial, which
tend to prejudice the jury, is presented.

"Imputations on the Prosecutor's Character," (Regina v Cunningham 1959 2
WLP '63), Law Quarterly Review, 75 (April 1959) 176.

This citation refers chiefly to private prosecution in England. Here the
contention is that a defendant may, or should be, able to comment upon the
character of the plaintiff or private prosecutor as part of his defense.

"Adverse Comments by a Florida Prosecutor upon Defendant's Failure to
Testify." University of Miami Law Review, 15 (Spring 1961) 293.

Review of cases in which prosecutor made adverse comments about
defendant's failure to testify, with argumentation for and against such
comment. The writer advocates legislation to authorize such comment.

Tom M. Hillin, "Prosecuting Attorney who violates an Accused's Constitutional
Rights is Immune to Suit for Civil Damages under 42 U.S.C. 1983 if He is
Acting Within the Scope of His Office," Houston Law Review 4 (Winter 1966)
551-557.

The author traces the common law history through the Bauers v Heisel
decisionon 42 U.S.C. 1983 (361 F 2d 581 [3rd Cir. 1966]). He then contends
that the reasoning of the court was rather shaky and could not rectify the
weaknesses of Section 1983. He therefore suggests that a new law could be
formulated which owuld " (1) provide a remedy to an individual who had been
injured by the malicious act of a public official, (2) serve as a check on the
official, and (3) not inhibit the conscientous public official who innocently errs"
(557).

F. A. Cone, "Some Problems of Ethics: Due Process in Criminal Prosecution,"
Idaho Law Review 1 (1964) 9-46.

The focus of this article is on "fair trial". The ideal criminal procedure is
impartial weighing of evidence by the jurors who come to the trial without any
prejudice. However, this impartiality may be affected by the extensive press
reports initiated by the prosecution. Author suggests that the Bar should take
necessary steps to prevent such misconduct on the part of attorneys.



Note: In 1999 this is far from true. Is it even an issue? MH

J. E. Amerman, "Fair Trial and the Free Press," Notre Dame Lawyer 42
(Summer 1967) 976-983.

This is a criticism of the Wisconsin Supreme Court's decision in State v
Woodington (31. Wis. 2d 151). The attorney-general initiated pretrial publicty
as to the offense of the accused. Following the conviction, the defendant
made an appeal on the ground of pre-trial publicity which had the tendency of
preventing fair trial. The appeal was dismissed. The author suggests that
such pre-trial publicity should be avoided as it hinders fair trial.

"An Exception to Collateral Estoppel in Criminal Cases Because of
Prosecutor's Incompetence," University of Pennsylvania Law Review 8 (june
1967) 1346-57.

In the case of Buatte v U.S. (350 F 2d 389), the accused was tried twice for
the murder of two children with an insanity defense offered each time. He
was acquitted in the first trial but due to some additional evidence he was
convicted the second time. The author concludes that although some
applications of collateral estoppel may perpetuate shocking injustices, the
balance of public policy weighs against the allowance of any discretionary
exception for prosecutor's incompetence.

B. Woldman, "Prosecutor's Closing Argument - Improper Comment,
Prejudicial Infringement." DePaul Law Review 16, (Summer 1967) 504-10.

The article is base on the case of State v. Woodard (6 Ohio, St2d, 14) in
which the prosecution made some
abusive remarks in his concluding
argument. On review of the alleged
error the Ohio Supreme Court held
that even though the protions of the
prosecutor's summation were
improper, they were not prejudicial in
view of all the accompaning facts of
the case. This case is demonstrative
of the greater latitude allowed to the
prosecutor in the closing argument.
Where the evidence is strong and the




crime serious, the court will not
reverse the decision on the basis of
improper language used by the
prosecutor.

Douglas J. Kellerman, "Civil Rights--Immunity--Prosecutor's Immunity from
Civil Liability under # 1983 of the Civil Rights Act of 1871: A Revaluation,”
Wayne Law Review 13 (Winter 1967) 385-392.

History of court cases under the Civil Rights Act of 1871 and suggestion that a
new statute be passed to grant immunity from personal law suits only when
“liability will have no deterrent effect.”

"Trial Before Trial?", Economist, 226 (March. 1968) 50.

The article deals with the rules bid down by ABA regarding what can be made
public from the time a person is arrested until he is tried or released.
Prosecutors, defense lawyers, police, judges and other court officials are
precluded from giving any information regarding a case except, the name of

the accused, the charge framed against him and the circumstance of the
case.



PROSECUTORS, RECRUITMENT AND SOCIAL BACKGROUNDS OF

Fred E. Inbau, "The Social and Ethical Requirements of a Criminal
Prosecutor," Journal of Criminal Law, 52 (July-August 1961) 2009.

Inbau does not have deal with discretion in the prosecutor's office so much as
with the relationship between the police and the courts. He argues that
judicial constraints have become excessive for at least three reasons (1) that
it "has become far too fashionable for in judicial circles to line up 'on the liberal
side™ in search of reputation, (2) that police advocates are relatively weak in
the skills of exposition so that the civil-liberties case gets a disproportionate
share of attention, in contrast to the case for police latitude, and (3) that civil
liberties advocates 'rush in' and 'stamp out' the case for police latitude if it
seems to be getting effective attention. "The Courts," says Inbau, "have no
right to police the police. That is an executive and not a judicial function.
[Note: Scalia? MH, April 1999.] Furthermore the courts have enough
troubles of their own. Witness what goes on in some of the municipal or
magistrate courts of our large cities. In my opinion there are, in such courts,
more hurts to the innocent and more trampling over basic individual civil
liberties and ethical considerations than you will find in most police
departments. Much of the concern, energy, and effort that the courts expend
with respect to police conduct could be better spent on getting their own
house in order."

H.H. Bull, Career Prosecutor in Canada, Journal of Criminal Law, (March
1962), 53:89.

Comparison of Canadian and U.S. systems of prosecution. Advocacy of a
system of career prosecutors.

Richardson Dilworth, "Problems in Reorganizing the District Attorney's Office
in Philadelphia,” Dickinson Law Review 57, (1952) 82-85.

The then "reform" District Attorney of Philadelphia discusses the
administrative problems of an urban district attorney's office, particularly in a
transition from seventy years' control by the opposite political party. The
heavy and complex work could only be handled if (1) customary practice
permitting Assistant District Attorneys to engage in private practice was
abandoned -- which, since it meant reductions in income, led to lower age



levels and consequently less experience in the staff, (2) exclusion of county
detectives from "politics," this placing them in a relationship analoguous to
that of the FBI and Attorney General of the United States, and (3) systematic
revision of clerical-administrative procedures to expedite work-flow and
reduce actual number of persons employed in the office. Discussion of new
Rackets Division, with strong criticism of local officials who regard organized
crime as a national problem which cannot be met locally.

NOTE: The rhetorical formulation of putting the county detectives in the same
relation as that of the FBI to the AG may have been persuasive in 1952, but
we know now that the AG did not control the FBI. MH (April 1999)

Herbert Jacob, "Politics and Criminal Prosecution in New Orleans," in Kenneth
N. Vines and Herbert Jacob (eds.), Studies in Judicial Politics, (Tulane
Studies in_Political Science, Vol. 8) New Orleans: Tulane University,
Department of Political Science, 1963, pp. 77-98.

Statistical comparison of District Attorney's office under two incumbents of
different socio-economic status. In this community where crime is often a
major electoral issue, "the political arena impinges on the criminal prosecution
process less directly than expected. The district attorney's office is sensitive
to community tensions, as its [harsher] treatment of Negroes since 1954
suggests. [NOTE: Harsher treatment of African Americans since 1954. MH
April 1999] Likewise, it makes some -- though not a great deal -- of difference
whether one man or another holds the office." The author is explicit that what
he has "not been able to show" are the paths by which political influence is
channeled and the barriers which impeds such influence under specific
conditions. That, as well as a more generalized assessment of the impact of
politics on criminal prosecution must wait further research."

L.W. Kennedy, "Local Politics vs. Prosecuting Attorney," Journal of the
American Judicature Society, November 1940, 23: 180-182.

Argument that the prosecutor's functions are of such importance that they
demand the same kind of judgements and skills as explicitly judicial offices,
but that prosecutors cannot perform these functions well so long as they are
"In politics." Specific reference to a Pennsylvania county with population of
about 250,000. Hortatory rather than analytical.



R. H. Kuh, "Careers in Prosecuting Offices," Journal of Legal Education, 14
(December 1961) 175.

Advocacy of a system of "career" prosecutors -- which apparently means as
this author defines the idea -- not so much a bureaucratic or specially-trained
civil service as prosecutors with long continuity in office. Satisfactions and
tensions of the prosecutor's role are discussed, with particular emphasis on
low money rewards.

Ken Ori, "The Political Nature of the County Prosecutor's Office. Fact or
Fancy? -- The Case in Indiana,” Notre Dame Lawyer, 40 (April 1965) 298.

It was concluded from questionnaires administered, in Indiana, to the county
attorneys that, as traditionally assumed, county prosecutors are young,
inexperienced, and politically ambitious and view their offices as stepping
stones for higher political office. The prosecutorship has not been significant
in the career pattern of Indiana governors or U.S. Senators. However, it has
been more of a viable factor for a career in the U.S.
House of Representatives and law enforcement agencies.

"Private Prosecution: A Remedy for District Attorneys' Unwarranted Inaction,"
Yale Law Journal 65 (December 1955) 209.

In the event of prosecutor's inaction, a private citizen should be allowed to
prosecute if the court considers the criminal action justified. In effect, this
proposes that the area of prosecutorial discretion be transferred to the
judiciary.

"Prosecutor indiscretions such as adverse ethnic references, prolonged
guestioning without formal charges (cites Chambers v. Florida 309 US 277,
1940 as an extreme example of 5 days questioning, including one all-night
session), and other behaviors of a similar nature constitute violations of proper
trial court standards and appellate courts do not systematically correct such
violations. The authors attributes such actions as the result of "seeking a
conviction, rather than the ascertainment of truth and justice, and [these
actions] stem from the political nature of the prosecutor's office." (p. 485).
Political influence also produces bargaining by the prosecutor and
uneconomical administration. The author proposes to remedy the purported
difficulties by a system of appointment (on the manner of the U.S. attorneys)




rather than election saying that "the governor and senate could be trusted to
make more carefully considered and unbiased appointments than can country
and urban politicians."

"...Yes, But Don't Stay Too Long." The Shingle 139 (1957).
Discussion of professional gains and losses involved in accepting
appointments to U.S. Attorney's office.

D. R. Nedrud. "Career Prosecutor," (Part I-IV) Journal of Criminal Law, (1) 51
(S-O 1960), (2) 51 557, (3) 51 649, (4) 52 103.

Four parts constituting of chapters in Nedrud's Master of Laws thesis
[Northwestern, 1958-59]. Part | examines qualifications, selections,
jurisdiction, as well as other aspects of te prosecutors office in 48 states
(continental u.S.) Part2-4
present a normative evaluation and propose a Department of Criminal Justice
to regulate and make more uniform the office of Prosecuting-attorney in the
several states.

Lawless, Joseph F.: Prosecutorial misconduct: a battleground in criminal law.
PUBLIC PROSECUTORS

Frampton, George T., Jr.. Some practical and ethical problems of prosecuting
public officials. Maryland Law Review 36:5-34 No 1 '76.

Grand jury manual for prosecutors: criminal justice standards [New Jersey].
Criminal Justice Quarterly. 5:18-72 Winter '77.

Miller, Norman C.: The merit system vs patronage: Candidate Carter
promised to appoint federal judges and prosecutors strictly on the basis of
merit; President Carter appears to have largely abandoned that campaign
promise. Wall Street Journal 189:14 F 28 '77.

Tuerkheimer, Frank M.: The executive investigates itself [evaluates proposals
to assure impartiality when prosecutors investigate possible criminality within
their governments; argues that Congress should block partisan appointments
to the Justice department rather than create a permanent special prosecutor's
office; finds that the states must presently depend on the federal government
for prosecution of high level executive officials] California Law Review.
65:597-635 My '77.



Ethics in government: the president's message to the Congress urging
enactment of the proposed Ethics in government act of 1977 and special
prosecutor legislation, May 3, 1977.

United States. House. Com. on the judiciary: Special prosecutor legislation:
hearing, May 18, 1977. 95th Cong. 1st sess.

Taylor, Lawrence: A needed legal specialty: the special prosecutor.
Judicature: the journal of the American Judicature Society. 61:220-4 N '77.

Liebowitz, Benjamin: Prosecutorial immunity and liability from civil suit on the
federal and state levels. Criminal Justice Quarterly 5:105-19 Fall/Winter '77.

Decision that backfired on Carter: an attempt to remove a U.S. attorney [David
W. Marston, based in Philadelphia, Pa.] brought the president under intense
attack, raising prospects of a major political tempest. U.S. News and World
Report. 84:65 Ja 23 '78.

United States. Law enforcement assistance admin. Nat. criminal justice info.
and statis. service: State and local prosecution and civil attorney systems. Mr
'78.

Stansfield, W.: The right to prosecute [powers of the police, and especially
the procurator fiscal, in determining when andwhom to prosecute; Great
Britain]. Police Studies: the international review of police development. 1:19-
24 Mr '78.

The proposed court-appointed special prosecutor:in quest of a constitutional
justification. Yale Law Journal 87:1692-1722 JI '78.

Civiletti, Benjamin R.: The prosecutor as advocate [role of the prosecutor in
the grand jury, in pre-trial discovery and at the trial itself; based on lecture].
New York Law School Law Review. 25:1-20 No 1 '79.

Weicker, Lowell, Jr. and Robert McClory: Should the government have a
permanent special prosecutor? [opposing views]. American Legion
Magazine. 108:8 Mr '80.

Merola, Mario: Modern prosecutorial techniques [eight innovative case
management programs developed and initiated by the Bronx county, N.Y.,
district attorney's office]. Criminal Law Bulletin. 16:232-72 My/Je '80.



Stark, Allison T.: When the government goes to court, who should speak for
Uncle Sam? In its reforms of the federal litigation system, the administration
did not answer whether the Justice Department or the agencies should have
prime responsibility. National Journal: the weekly on politics and government.
12:1098-9 JI5 1980.

Cohen, William S.. Reforming the special prosecutor process: some
provisions of the post-Watergate Ethics in Government Act need revision to
assure equal treatment of public officials. American Bar Assocation Journal.
68:278-81 Mr '82.

United States. Senate Com. on Governmental Affairs. Subcom. on Oversight
of Govt. Mgt.: Ethics in Government Act amendments of 1982: hearing, April
28, 1982. '82.

United States, Natl. Inst. of Justice: Basic issues in prosecution and public
defender performance. Jl '82.

Barzilay, Jonathan: The D.A.'s right arms. (Assistant district attorneys in
Manhattan). The New York Times Magazine 118-21+ Nov 27 '83.

Paternoster, Raymond: Prosecutorial discretion in requesting the death
penalty: a case of victim-based racial discrimination [based on a study of 300
homicides; South Carolina]. Law and Society Review. 18:437-78 no 3 '84.

Bertozzi, Mark: Separating politics from the administration of justice: the role
of the federal special prosecutor. Judicature: the journal of the American
Judicature Society. 67:486-98 My '84.

Goldstein, Abraham.: The victim and prosecutorial discretion: the federal
Victim and Witness Protection Act of 1982. Law and Contemporary Problems.
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Pinkele, Carl F. and William C. Louthan, ed.: Discretion, justice, and
democracy: a public policy perspective. '85 ISBN 0-8138-0466-3.

Rekunkov reviews prosecutors' tasks. Current Digest of the Soviet Press.
37:4-7+ Ag 14 '85.



Symposium on child sexual abuse prosecutions: the current state of the art.
University of Miami Law Review. 40: 184 N '85.

Blankenburg, Erhard and Hubert Treiber: The establishment of the public
prosecutor's office in Germany. International Journal of the Sociology of Law
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Pritchard, David: Homicide and bargained justice: the agenda-setting effect of
crime news on prosecutors. Public Opinion Quarterly. 50:143-59 Summer
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Mosteller, Robert P.: Discovery against the defense: tilting the adversarial
balance. California Law Review 74:1567-1685 O '86.

Government declares war on criminal defense lawers. (Federal prosecutors).
USA Today (Periodical) 115:7-8 Dec '86.

Smith, Gordon B.: The Soviet procuracy and the supervision of
administration. '87 ISBN 90-286-0358-1.

New Jersey, Criminal Disposition Comm. The criminal justice system: a public
information booklet. '87.

Reeves, Richard: The Palme obsession. The New York Times Magazine 20-
4+ Mar 1 '87.

Lacayo, Richard: Whose trial is it anyway? (Defense lawyers attacking
victims and prosecutors in court). Time 129:62 May 25 '87.

Abstract: In the case of model Marla Hanson, a defense attorney claimed that
Hanson was helping prosecutors frame the two men accused of slashing her
face because they were black, and that she was sexually voracious and
"preyed on men." In the case of preppie college dropout Robert Chambers,
who is charged with strangling Jennifer Levin during a sexual encounter in
Central Park, defense attorney Jack Litman attempted to obtain Levin's diary
as evidence, calling it a chronicle of her "kinky and aggressive" sex life. Court
observers have also detected a new virulence in some defense attacks on
prosecutors. Defenders of the strategy maintain that making unsavory
accusations is part of a lawyer's duty, and many judges are hesitant to step in
because they are worried that their intervention might provide a basis for
appeal.



Pritchard, David, Dilts, Jon Paul and Dan Berkowitz: Prosecutors' use of
external agendas in prosecuting pornography cases. Journalism Quarterly
64:392-8 Summer/Autumn '87.

Gest, Ted and Donald Baer: The high price of indictment. (Problems of public
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